Before the Public Utilities Commission of the State of Colorado

Decision No. R12-1452
Docket NoS. 12AL-1060T – 12AL-1063T, 12AL-1066T, 
12AL-1069T – 12AL-172T, & 12AL-1275T


R12-1452Decision No. R12-1452
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

12AL-1060TDOCKET NO. 12AL-1060T
IN THE MATTER OF advice letter no. 86 filed by phillips county telephone company to correct the access tariff in order to comply with the directives of the national EXCHANGE carriers association to be effective november 5, 2012.

DOCKET NO. 12AL-1061T

IN THE MATTER OF ADVICE LETTER NO. 94 FILED BY PINE DRIVE TELEPHONE COMPANY TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.

DOCKET NO. 12AL-1062T

IN THE MATTER OF ADVICE LETTER NO. 89 FILED BY NUNN TELEPHONE COMPANY TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.

DOCKET NO. 12AL-1063T

IN THE MATTER OF ADVICE LETTER NO. 102 FILED BY NUCLA-NATURITA TELEPHONE COMPANY TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.

DOCKET NO. 12AL-1066T

IN THE MATTER OF ADVICE LETTER NO. 142 FILED BY EASTERN SLOPE RURAL TELEPHONE ASSOCIATION, INC. TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.

DOCKET NO. 12AL-1069T

IN THE MATTER OF ADVICE LETTER NO. 81 FILED BY WIGGINS TELEPHONE ASSOCIATION TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.

DOCKET NO. 12AL-1070T

IN THE MATTER OF ADVICE LETTER NO. 107 FILED BY PLAINS COOPERATIVE TELEPHONE ASSOCIATION TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.

DOCKET NO. 12AL-1071T

IN THE MATTER OF ADVICE LETTER NO. 55 FILED BY WILLARD TELEPHONE COMPANY TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.

DOCKET NO. 12AL-1072T

IN THE MATTER OF ADVICE LETTER NO. 94 FILED BY PEETZ COOPERATIVE TELEPHONE COMPANY TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.

DOCKET NO. 12AL-1075T

IN THE MATTER OF ADVICE LETTER NO. 94 FILED BY BLANCA TELEPHONE COMPANY TO CORRECT THE ACCESS TARIFF IN ORDER TO COMPLY WITH THE DIRECTIVES OF THE NATIONAL EXCHANGE CARRIERS ASSOCIATION TO BE EFFECTIVE NOVEMBER 5, 2012.
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I. STATEMENT
1. On October 4, 2012, Phillips County Telephone Company (Phillips County) filed Advice Letter No. 86 and associated tariff page seeking approval of an increase in its terminating switched access rate(s).  Phillips requests a tariff effective date of November 5, 2012.
2. In addition, Pine Drive Telephone Company – Docket No. 12AL-1061T; Nunn Telephone Company - Docket No. 12AL-1062T; Nucla-Naturita Telephone Company - Docket No. 12AL-1063T; Eastern Slope Rural Telephone Association, Inc., - Docket No. 12AL-1066T; Wiggins Telephone Association – Docket No. 12AL-1069T; Plains Cooperative Telephone Association – Docket No. 12AL-1070T; Willard Telephone Company – Docket 
No. 12AL-1071T; Peetz Cooperative Telephone Company – Docket No. 12AL-1072T; and Blanca  Telephone Company – Docket No. 12AL-1075T all filed Advice Letters requesting similar relief.

3. Phillips County (as well as the other carriers) stated that it filed for a rate increase at the directive of the National Exchange Carrier Association (NECA) as well as at the directive of the Federal Communications Commission (FCC).  Phillips County stated that it needed to increase their terminating intrastate access rate(s) because they would not be able to receive full recovery from the interstate Access Recovery Charge (ARC) and the Eligible Recovery from the Connect America Fund Intercarrier Compensation (CAF ICC) support prescribed by the FCC.
4. On October 26, 2012, Staff of the Commission (Staff) filed a Protest Letter in these matters.  In providing some historical content to the filing, Staff noted that the FCC required all rural local exchange carriers (RLECs) to reduce their intrastate access rates in July to attain a 50 percent reduction in the difference between intrastate and interstate access rates.  The FCC also developed a revenue recovery mechanism for the reduction in revenues.  
The first recovery mechanism is the ARC, a direct charge to the end user. The maximum monthly end user charge for residential and single line business is $.50 per line, and the maximum charge for multi-line business is $1.00 per line.  The second mechanism provides further recovery if the ARC revenues do not fully reimburse the companies.  It is called the CAF ICC fund.

5. Staff raised 14 points of contention regarding the Advice Letter filings, including whether:

1)
the Rural Local Exchange Carriers (RLECs) will not receive the allowed recovery of the intrastate revenue reduction through the FCC’s mechanisms;

2)
the RLECs’ increase will result in over recovery of the revenue reduction in conjunction with the FCC mechanisms;

3)
the filings are premature given the FCC recovery mechanisms are based on a prospective basis;

4)
the RLECs have exhausted all remedies at the FCC including filing a waiver petition at the FCC;

5)
the RLECs should file a rate case to ensure that they are not over earning; 
6)
NECA and/or the FCC directed the RLECs to increase the terminating rates;
7)
the requested rate increase violates the FCC intent of its intercarrier comprehensive reform;

8)
the requested rate increase violates Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-2202(f);

9)
the requested rate increase violates 4 CCR 723-2-2415;

10)
the RLECs should file a rate increase if allowed recovery from the FCC mechanisms is not achieved;

11)
other rates such as features should be increased if allowed recovery from the FCC mechanisms is not achieved;

12)
NECA has the authority to require this Commission to increase any rates;

13)
the demand set associated with these filings is the same or similar to the demand set filed on May 25, 2012; and
14)
the demand set in these current filings is correct.

6. On October 29, 2012, AT&T Communications of the Mountain States, Inc. and TCG Colorado (collectively AT&T) filed a Protest Letter.  On October 30, 2012, MCI Communications Services, Inc., doing business as Verizon Business Services (MCI) filed a Protest Letter.  AT&T and MCI argue that Phillips County (and the other carriers) provided no demand or revenue data in support of its filing and there exists no legal justification for the proposed increase in rates.  Additionally, the two parties argue that Phillips County (or the other carriers) cited no FCC, Commission, or court decision authorizing or justifying the increase in rates.  According to AT&T and MCI, the Advice Letter filings constitute a violation of the FCC’s mandate requiring elimination of intrastate terminating carrier common line (CCL) rates by step 2 of the transition.  They have asked that the advice letters be suspended, set for hearing, and referred to an Administrative Law Judge (ALJ).  

7. A response to Staff's protest letter was filed on October 30, 2012 in which the RLECs represent that the Advice Letter filings are merely “an attempt to partially mitigate the lost revenues to [each company] which have occurred through no fault of [their] own.” Response at 1.
8. On November 1, 2012, the Commission issued a series of Orders
 in each of the related dockets which suspended the effective dates of each Advice Letter filing and referred the filings to an ALJ for hearing and disposition.  

9. By Decision No. C12-1246, the Commission suspended the effective date of the tariffs attached to the Advice Letter filings pursuant to § 40-6-111(1), C.R.S., for 120 days or until March 5, 2013.  The Commission noted that the Commission may, in its discretion, suspend the effective date for an additional 90 days or until June 3, 2013.  The Commission also set a 
30-day intervention period which concluded on December 2, 2012.

On November 6, 2012, Staff filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b), and Request for Hearing.  Staff indicated that it would raise several issues, including:  a.) whether the RLECs making the Advice Letter filings will receive all the amounts they are entitled to for their intrastate revenue losses through the FCC’s recovery mechanisms; b.) whether the RLECs’ request for an increase in terminating intrastate access rates will result in over-recovery of total revenue above their authorized rates of return when the proposed increase is combined with the FCC recovery 

10. mechanisms; c.) whether the Advice Letter filings are premature given that the FCC recovery mechanisms are based on a prospective basis; d.) whether the RLECs have exhausted all remedies at the FCC, including filing a waiver petition at the FCC; e.) whether the requested rate increase meets the intent of the FCC intercarrier comprehensive reform orders; f.) whether the requested rate increase complies with 4 Code of Colorado Regulations (CCR) 723-2-2202(f) and 2415 of the Commission’s Rules Regulating Telecommunications Providers, Services, and Products; g.) whether the RLECs should be required to file a rate case which will review all costs incurred by the RLECs so that the purpose of FCC Order 11-161 at ¶85 is met; h.) whether other rates, or methods of rate recovery, including but not limited to feature rates, should be increased if the implementation of the FCC mechanisms does not achieve the required amount of revenue; i.) any advice, information, directives, documents, or other data provided by the National Exchange Carriers Association (NECA) at the behest of the FCC; j.) whether NECA should be joined as a party in this proceeding; k.) whether the RLECs should be allowed to increase their intrastate intercarrier compensation rates solely for the purpose of increasing their total revenue after compliance with FCC intercarrier compensation rate reform which reduced their intercarrier compensation rates; and, l.) whether the request for an increase in terminating switched access charges is shown to be just and reasonable for a rate of return carrier in light of the reduction in such rates as previously filed for in Docket No. 12AL-562T on May 25, 2012, which went into effect on July 1, 2012.

11. On November 19, 2012, AT&T filed an Intervention as of Right in this proceeding.  AT&T represented that the RLECs which filed Advice Letters in Docket Nos. 12AL-1060T, 1061T, 1062T, 1063T, 1066T, 1069T, 1070T, 1071T, 1072T, and 1075T provide, among other products and services, network access services to other carriers through their intrastate and interstate access services tariffs.  On October 4, 2012, those RLECs filed for tariffs which would result in a net increase to their rates which directly impacts AT&T.  
While the RLECs lowered their CCL terminating switched access charge in a revised tariff filing, the Advice Letter filed on October 4, 2012 inexplicably increases that rate without any legal or factual justification for the increase, according to AT&T.  As a result, AT&T argued it would bear the burden of any increase in the RLECs’ intrastate switched access rates.  Therefore, AT&T maintained that it had a direct and immediate interest in this proceeding.  

12. On November 30, 2012, MCImetro Access Transmission Services, LLC, doing business as Verizon Access Transmission Services; MCI Communications Services, Inc., doing business as Verizon Business Services; TTI National, Inc.; Teleconnect Long Distance Services and Systems Co., doing business as Telecom USA; Verizon Select Services, Inc.; NYNEX Long distance Company, doing business as Verizon Enterprise Solutions; and Bell Atlantic Communications, Inc., doing business as Verizon Long Distance (collectively, Verizon) filed a Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1305(a)(II) and Rule 1401, and Request for Hearing.  

13. Verizon argued that the RLECs’ Advice Letter filings provide no legal justification for the rate increase they seek, nor did the RLECs include any other supporting information.  Verizon believed that the RLECs’ proposed rate increases appear to violate the FCC’s directive to reduce terminating intrastate access rates.  Verizon maintained that it is directly affected by the unlawful rate increase, because it may pay the RLECs’ access charges when Verizon’s customers make calls to the RLECs’ customers.  

14. By Interim Order No. R12-1420-I issued December 11, 2012, among other things, the above captioned docket numbers were consolidated for all purposes and a pre-hearing conference was scheduled for December 21, 2012.

15. On December 17, 2012, a Notice of Withdrawal of Advice Letter was filed in each docket in this consolidated proceeding.  According to each Notice of Withdrawal, it is each RLEC’s position that the costs associated with their Advice Letter filings based on the issues raised by the Intervenors in this consolidated proceeding will increase the cost of obtaining Commission approval for the access rates contained in the respective Advice Letters beyond any revenues each RLEC may recover.  As a result, each RLEC has determined that it will withdraw its respective Advice Letter filing. 
16. Withdrawal of Advice Letters is governed by Rule 1309(d), which provides that an advice letter and accompanying tariffs may be withdrawn as long as “they have not yet been suspended and set for hearing.”  While the effective date of the underlying tariffs for each Advice Letter filing listed above had been suspended by the Commission (see, fn.1 supra for a list of those Commission Decisions), an evidentiary hearing had not yet been set on the tariff revisions.  Pursuant to Rule 1309(d), because the Advice Letter filings have not yet been set for hearing, the RLECs are free to withdraw them at any time.  

17. As a result, the withdrawal of Advice Letter filings in Docket Nos. 12AL-1060T, 1061T, 1062T, 1063T, 1066T, 1069T, 1070T, 1071T, 1072T, and 1075T is acknowledged.  
As a result, the pre-hearing conference scheduled for December 21, 2012 is vacated and the consolidated dockets in this proceeding are closed. 

18. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
II. ORDER
A. The Commission Orders That:

1. The Notice of Withdrawal of the Advice Letters filed in Docket 
Nos. 12AL-1060T, 12AL-1061T, 12AL-1062T, 12AL-1063T, 12AL-1066T, 12AL-1069T, 
12AL-1070T, 12AL-1071T, 12AL-1072T, and 12AL-1075T are noted.  

2. The pre-hearing conference in this consolidated matter scheduled for December 21, 2012 is vacated.

3. Docket Nos. 12AL-1060T, 12AL-1061T, 12AL-1062T, 12AL-1063T, 
12AL-1066T, 12AL-1069T, 12AL-1070T, 12AL-1071T, 12AL-1072T, and 12AL-1075T are closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge, and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.
6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










� C12-1245 – Docket No. 12AL-1075T; C12-1246 – Docket No. 12AL-1060T; C12-1247 – Docket No. 12AL-1061T; C12-1248 – Docket No. 12AL-1062T; C12-1249 – Docket No. 12AL-1063T; C12-1251 – Docket No. 12AL-1066T; C12-1252 – Docket No. 12AL-1069T; C12-1253 – Docket No. 12AL-1070T; C12-1254 – Docket No. 12AL-1071T; and, C12-1256 – Docket No. 12AL-1072T.  Of note, Advice Letter filings by Rye Telephone Company designated as Docket No. 12AL-1073T and South Park Telephone Company designated as Docket No. 12AL-1074T were subsequently withdrawn by those companies.


� Commission Rule 4 CCR 723-1-1203(a) of the Rules of Practice and Procedure, provides in relevant part that when the day upon which a document must be filed falls on a Saturday, Sunday, legal holiday, or any other day when the Commission’s office is lawfully closed, then the day for performance or effective date shall be continued until 5:00 p.m. on the next business day.
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