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I. STATEMENT  
1. On June 4, 2010, the City of Fountain, Colorado (Fountain or Applicant) filed an application seeking authority:  (a) to relocate the existing highway-rail at-grade crossings of the BNSF Railway Company (BNSF)
 and of the Union Pacific Railroad Company (UPRR)
 with Mesa Road to a new single crossing location with the proposed new Duckwood Road;
 (b) to install active warning at the proposed new crossing; (c) to interconnect the new active warning with a proposed traffic signal at the intersection of U.S. Highway 85/87 and the new Duckwood Road; and (d) to close the existing public crossings of BNSF and UPRR with Mesa Road in Fountain, El Paso County, State of Colorado.  

2. On June 14, 2010, the Commission served its Notice of the Application Filed (Notice) on all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice established an intervention period.  In addition, the Notice established a procedural schedule that was subsequently vacated.  
3. BNSF and UPRR timely intervened.  Both opposed the June 4, 2010 filing.  
4. On August 3, 2010, by Decision No. C10-0807, the Commission deemed the June 4, 2010 application to be complete within the meaning of § 40-6-109.5, C.R.S.  On November 26, 2012, Decision No. R12-1356-I noted Applicant’s waiver of § 40-6-109.5, C.R.S., with respect to this proceeding.  

5. By Decision No. C10-0807, the Commission referred this docket to an Administrative Law Judge (ALJ).  This case was assigned to ALJ Keith J. Kirchubel.
  
6. On September 3, 2010, Fountain filed a Motion for Leave to Amend Application.  An Amended and Restated Application (including 14 exhibits) accompanied that filing.
  On September 24, 2010, by Decision No. R10-1045-I, ALJ Kirchubel granted that motion.  
7. Reference in this Order to the Application is to the Amended and Restated Application, including the 14 exhibits, filed on September 3, 2010.  
8. On July 5, 2011, the Colorado Department of Transportation (CDOT) filed (in one document) an Entry of Appearance and Motion to Intervene Out of Time.  On July 27, 2011, by Decision No. R11-0813-I, ALJ Kirchubel granted that motion.  
9. BNSF, CDOT,
 and UPRR, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  All Parties are represented by counsel.  

10. The procedural history of this matter is contained in previous Orders entered in this proceeding.  It is repeated here as necessary to put this Order in context.  
11. On May 16, 2012, Applicant, UPRR, and CDOT filed a Stipulation and Settlement Agreement dated May 16, 2012 and including Exhibit A through Exhibit F (Duckwood Stipulation).  
12. On December 6, 2012, Applicant filed a Notice of Settlement and Request for Entry of Commission Decision Approving Application.  A Stipulation and Settlement Agreement (December Stipulation) and other documents accompanied that filing.  The December Stipulation references the Duckwood Stipulation.  
13. As used in this Order, unless the context indicates otherwise, Settlement refers to both the Duckwood Stipulation and the December Stipulation.  
14. The ALJ has reviewed the Settlement.  The ALJ has questions, which are set out below, concerning the Settlement, and requests additional information, as stated below.  
15. By this Order, the ALJ will require the Parties to file, no later than January 11, 2013, the Parties’ joint responses to the questions posed in this Order and the other information requested in this Order.  
16. For ease of reference, the ALJ will pose questions based on where the provisions appear in the Duckwood Stipulation and in the December Stipulation.  The order in which the questions are posed does not indicate or reflect the relative importance of the questions.  
17. The Parties will be ordered to respond to the following questions and to provide the information requested below:  
 

a.
The Application at 14 states that Applicant anticipates starting construction of the proposed Duckwood crossing in 2011, anticipates completing construction of that crossing in 2013, and anticipates opening that crossing in 2013.  Despite the passage of time since the Application was filed in 2010, the Settlement neither addresses nor updates the construction-related dates.  The Commission needs the most current information.  What is the date (at a minimum, month and year) on which Applicant anticipates:  (1) commencing construction of the proposed Duckwood crossing; (2) completing construction of the proposed Duckwood crossing; and (3) opening the proposed Duckwood crossing to traffic?  

 

b.
The Duckwood Stipulation at ¶ 11.i provides:  

 
Fountain agrees and understands that it must apply for and be granted a CDOT Access Permit prior to connecting the new Duckwood Road to US 85.  Fountain further agrees and understands that, prior to connecting the new Duckwood Road to US 85, [Fountain] must also receive a CDOT “Notice to Proceed” and [must] agree to and follow all terms and conditions contained therein.  

With respect to this provision:  (1) what is a CDOT Access Permit; (2) what is a CDOT “Notice to Proceed”; (3) if the referenced documents are related, how are they related to one another; and (4) if the referenced documents are not related to one another, must Fountain make a separate application for each of the referenced documents?  



Identify which, if any, of the dates provided in response to the questions posed in ¶ 17.a are dependent on Applicant’s obtaining a CDOT “Notice to Proceed” and, if different, a CDOT Access Permit.  



With respect to this provision, provide the most current information on Applicant’s application for the referenced CDOT Access Permit.  



With respect to this provision, provide the most current information on Applicant’s application for the referenced CDOT “Notice to Proceed.”  

 

c.
The Duckwood Stipulation at Exhibit C at page 15 shows the signage at the proposed Duckwood crossing, including “No Train Horn” signs.  With respect to the “No Train Horn” signs:  (a) are the Parties aware that those signs may not be posted until someone has obtained quiet zone approval through the Federal Railroad Administration (FRA) process; (b) which party will take steps to obtain the required quiet zone approval from FRA; (c) has the identified party begun the process of obtaining the required quiet zone approval from FRA; (d) if not, when does the identified party plan to begin the process of obtaining the required quiet zone approval from FRA; and (e) do the Parties anticipate that the required quiet zone approval from FRA will be obtained in time to meet the dates provided in response to the questions posed in ¶ 17.a?  

II. ORDER

A. It Is Ordered That:  

1. Consistent with the discussion above, no later than January 11, 2013, the Parties shall file joint responses to the questions posed in this Order and shall provide the other information requested in this Order.  

2. This Order is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� The U.S. Department of Transportation (US DOT) National Inventory Crossing Number for the BNSF crossing is 003525D.  The railroad milepost is 85.75.  


� The US DOT National Inventory Crossing Number for the UPRR crossing is 253121W.  The railroad milepost is 85.75.  


�  No US DOT National Inventory Crossing Number for the new crossing is provided.  


� On November 16, 2012, ALJ Kirchubel left the Commission for a position at another Colorado state agency.  This docket was assigned to the undersigned ALJ.


�  Generally speaking, the authority sought is the same as the authority sought in the June 2010 filing.  


�  On September 18, 2012, in Decision No. R12-1090-I at 2 at note 1, ALJ Kirchubel noted the request of CDOT’s counsel to “be excused from further participation in [this docket] unless the issue of traffic signal �pre-emption is implicated by any modifications to the subject projects in the course of settlement negotiations.”  
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