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I. STATEMENT

1. On 
August 23, 2012, Royal Care Transportation Service (Applicant) filed its Application for Authority to Extend Operations Under Contract Carrier Permit No. B-09975.  The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held 
October 3, 2012
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2. The Commission gave notice of the application on 
August 27, 2012.
3. By Interim Order No. R12-1167-I, issued October 10, 2012, Applicant was ordered to file his summary of testimony and witness and exhibit list by November 2, 2012.  Applicant was advised in that order that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Also, that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule. Intervenors were required to file their summary of testimony and witness and exhibit list by November 23, 2012.  
4. Interim Order No. R12-1167-I also set an evidentiary hearing in this matter on December 17, 2012.
5. On November 23, 2012, Colorado Cab Company, LLC, doing business as Denver Yellow Cab (Intervenor) filed his Preliminary List of Witnesses and Exhibits. 
6. On December 6, 2012, Intervenor filed its Motion in Limine and Motion to Dismiss and Request to Shorten Response Time (Motion). Intervenor requested that response time be shortened to five days due to the evidentiary hearing being scheduled for December 17, 2012. 
7. Review of the Commission file in this matter reveals that, as of the date of this Recommended Decision, Applicant has filed neither its list of witnesses nor copies of the exhibits it intends to offer at the evidentiary hearing.  In addition, as of the date of this Recommended Decision, Applicant has not filed a request for additional time within which to make the filings required by Decision No. R12-1167-I.
8. In Interim Order No. R12-1415-I, issued December 10, 2012, the ALJ shortened response time to the Motion to December 13, 2012.  The ALJ informed Applicant of the consequences that would follow if Applicant failed to respond to the Motion:
Applicant is advised, and is on notice, that, pursuant to Rule 4 Code of Colorado Regulations 723-1-1400,
 the ALJ may deem the failure to file a response to the Motion in Limine or the Motion to Dismiss, or both, to be a confession of the motions.  If the ALJ deems the motions to be confessed, the ALJ may grant the Motion in Limine or the Motion to Dismiss, or both, because Applicant does not oppose the Motion in Limine or the Motion to Dismiss, or both.  If the ALJ grants the Motion in Limine or the Motion to Dismiss, or both, the ALJ may dismiss the Application without prejudice; may limit Applicant’s participation in the evidentiary hearing; or may order some other relief.  

Id. at ¶ 10.  Bolding in original.
9. Applicant was on notice that his written response to the motion to dismiss must be received by the Commission no later than December 13, 2012 and was on notice of the consequences of failing to respond to the motion to dismiss.

10. Review of the Commission file in this matter reveals that, as of the date of this Recommended Decision, Applicant has not filed a response to the Motion.  In addition, as of the date of this Recommended Decision, Applicant has not filed a request for additional time within which to respond to the Motion.  

11. The record in this matter establishes that, notwithstanding unambiguous and concise statements of the consequences, Applicant has chosen not to respond to the motion to dismiss and has chosen not to file his list of witnesses and copies of the exhibits he will offer at hearing.  In addition, the motion to dismiss is unopposed; and, pursuant to Rule 4 CCR 
723-1-1400 and Decision No. R12-1415-I, the ALJ deems the Applicant to have confessed the motion to dismiss.  

12. Given the record and given Applicant’s confession of the motion, the ALJ will grant the motion to dismiss.  The ALJ will dismiss the Application without prejudice and will vacate the December 17, 2012 hearing.  
II. ORDER

A. It Is Ordered That:  

1. The Motion to Dismiss filed on December 6, 2012 is granted.

2. The Application for Authority to Extend Operations Under Carrier Permit 
No. B-09975 filed by Royal Care Transportation Service, is dismissed without prejudice.  

3. The evidentiary hearing in this matter scheduled for December 17, 2012 is vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  
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