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I. STATEMENT  
1. On August 29, 2012, Boomerang Wireless, LLC (Boomerang or Applicant), filed a verified Application for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Wireless Lifeline Service to Qualified Households (Low Income Only) and for Waiver of Certain Commission Rules.  That filing commenced this docket.  

2. On August 30, 2012, the Commission issued its Notice of Application Filed in this proceeding.  

3. The Colorado Office of Consumer Counsel (OCC) timely intervened by right and is a party in this proceeding.  The Trial Advocacy (Litigation) Staff of the Commission (Staff) timely intervened by right and is a party in this proceeding.  

4. OCC and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. On October 3, 2012, by Minute Order, the Commission deemed the August 29, 2012 filing to be complete within the meaning of § 40-6-109.5, C.R.S.  

6. On October 3, 2012, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).
  
7. On October 29, 2012, ALJ Keith J. Kirchubel issued Decision No. R12-1242-I.  In that Order, among other things, he scheduled the evidentiary hearing in this matter for January 15, 2013 and established the procedural schedule for this case.  

8. On November 7, 2012, by Decision No. R12-1286-I, the ALJ scheduled a final prehearing conference in this matter for January 9, 2013.  

9. On November 16, 2012, pursuant to the procedural schedule and in support of the August 29, 2012 filing, Applicant filed the Direct Testimony and Exhibits of James T. Balvanz.
  

10. On December 4, 2012, Boomerang filed a verified Amended Application for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Wireless Lifeline Service to Qualified Households (Low Income Only) and for Waiver of Certain Commission Rules (Application).
  That filing supersedes the August 29, 2012 filing and, generally:  (a) modifies the Lifeline Service plans that Applicant proposes to offer in Colorado; (b) requests permanent waivers of additional subsections of Rule 4 Code of Colorado Regulations (CCR) 723-2-2187;
 and (c) clarifies Applicant’s position with respect to its being a Provider of Last Resort in Colorado.  

11. The Direct Testimony and Exhibits of James T. Balvanz supports the Application.  

12. On December 7, 2012, by Decision No. R12-1413-I, the ALJ granted the Unopposed Motion to Suspend Procedural Schedule filed by Staff.  In that Order, the ALJ also scheduled a prehearing conference in this matter for December 12, 2012 and informed the Parties of the issues to be discussed at that prehearing conference.  

13. The ALJ convened the prehearing conference on the date, at the time, and in the place ordered.  All Parties were present, were represented, and participated.  

14. During the course of the prehearing conference, the ALJ made several rulings.  This Order memorializes those rulings.  

A. Amended Application and Commission Re-notice of Application.  

15. Rule 4 CCR 723-1-1206(d)
 pertains to public notice and to the intervention period.  As pertinent here, that Rule provides:  

 
Unless shortened by Commission order or rule, the intervention period for notice mailed by the Commission shall expire 30 days after the mailing date.  The Commission shall re-notice any application ... which, through amendment ..., is changed in any manner that broadens the application’s ... purpose or scope.  
(Emphasis supplied.)  

16. As discussed above, the Application requests permanent waivers of subsections of Rule 4 CCR 723-2-2187 in addition to the permanent waivers requested in the August 29, 2012 filing.  At the prehearing conference, the Parties cited Rule 4 CCR 723-1-1206(d) and suggested that the Commission re-notice the Application because it is broader than the August filing.  

17. The ALJ agrees and finds that the Application is broader than the August 29, 2012 filing and, thus, that the Commission must re-notice the Application.  By this Order, the ALJ will order Commission administrative staff to mail a re-notice of the Application to any person who, in the opinion of the Commission, may be affected by the grant or denial of the Application.  

18. Given the nature of the changes that resulted in Boomerang’s filing the Application, the ALJ finds that a shortened intervention period is appropriate and that a shortened intervention period will not prejudice any person.  Thus, the ALJ will order that the 
intervention period is 14 days and that this be stated in the re-notice.  

B. Application Deemed Complete and Time for Commission Decision.  

19. Section 40-6-109.5, C.R.S., establishes a timeframe within which the Commission should issue its decision on an application.  The timeframe is calculated from the date on which the Commission finds an application to be complete.  

20. To implement § 40-6-109.5, C.R.S., the Commission promulgated Rule 4 CCR 723-1-1303(b).  Rule 4 CCR 723-1-1303(b)(I) provides:  

 
When the Commission .. evaluates an application to determine completeness, the evaluation shall consider only whether the applicant has provided the information required by the Commission’s rules or order or whether the application adequately identifies the relief the applicant requests and supports the request with adequate types of information.  The evaluation shall not consider the application’s substantive merits or lack thereof.  
(Emphasis supplied.)  

21. At the prehearing conference, the Parties opined that the Commission should review the Application for completeness.  Given that the Application must be re-noticed in light of the changes from the August 29, 2012 filing, the ALJ agrees with the Parties that the better practice is to evaluate the Application for completeness.  

22. The ALJ reviewed the Application for completeness.  Based on that review, the ALJ will deem the Application to be complete as of December 14, 2012.  

23. Pursuant to § 40-6-109.5(2), C.R.S., and absent an enlargement of time by the Commission
 or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue no later than 210 days from the date on which the Application is deemed to be complete.  The Commission should issue its decision on the Application no later than July 12, 2013.  

C. Procedural Schedule, Including Evidentiary Hearing.  

24. At present, a January 9, 2013 prehearing conference and a January 15, 2013 evidentiary hearing are scheduled in this docket.  Because the Application is to be re-noticed, by this Order, the ALJ will vacate those scheduled proceedings.  

25. At the prehearing conference, the Parties proposed a procedural schedule and an evidentiary hearing date that are satisfactory to the Parties.  The Parties also stated that, should there be an intervention as a result of the re-notice of the Application, they understood that the procedural schedule and hearing date likely would change.  

26. In order to meet the § 40-6-109.5, C.R.S., timeframe, a Commission decision on the Application should issue on or before July 12, 2013.  In order to meet that date, the evidentiary hearing must be concluded no later than March 22, 2013.  The hearing date agreed to by the Parties meets that requirement.  

Subject to the condition discussed below, the ALJ finds to be acceptable, and will adopt, the proposed procedural schedule with one additional filing requirement.  The ALJ will order the following procedural schedule:  (a) on or before December 14, 2012, Applicant will file a corrected Exhibit 2 to the Application and a correction to the Direct Testimony and Exhibits of James T. Balvanz; (b) on or before January 15, 2013, each intervenor will file its answer testimony and exhibits; (c) on or before January 25, 2013, Applicant will file its rebuttal testimony and exhibits; (d) on or before January 25, 2013, each intervenor will file cross-answer testimony and exhibits;
 (e) on or before February 1, 2013, each party will file its corrected testimony and exhibits;
 (f) on or before February 1, 2013, each party will file its prehearing

27. motions; (g) on or before February 1, 2013, the Parties will file any stipulation or settlement reached; (h) the evidentiary hearing will be held on February 27, 2013; and (i) on or before March 15, 2013, each party will file its post-hearing statement of position, to which no response will be permitted.  

28. The ALJ agrees with the Parties that the procedural schedule and the evidentiary hearing may change in the event of an intervention filed during the second intervention period.  Accordingly, adoption of this procedural schedule will be subject to the following condition:  the procedural schedule and the evidentiary hearing date may be modified, or may be vacated entirely, in the event an intervenor not now a party to this proceeding makes a request to modify or to vacate.  If such a request is made, the ALJ will rule on the request after input from the other parties.  

29. No final prehearing conference is scheduled.  Should one or more of the Parties believe that a final prehearing conference is advisable, an appropriate motion may be filed.  

D. Discovery-related Matters.  

30. Except as modified by this Order, Rule 4 CCR 723-1-1405 will govern discovery.  

31. By this Order and with the consent of the Parties, the ALJ will shorten response time to discovery as follows:  for discovery addressed to answer testimony, to rebuttal testimony, or to cross-answer testimony, response time will be shortened to seven calendar days.  Discovery served after 12 noon on Friday will be considered served the next business day.  The Parties have agreed to work cooperatively with one another (e.g., to accommodate, where possible, requests for additional time within which to respond to discovery).  

32. The Parties will serve discovery requests and discovery responses by electronic means.  Unless the Parties agree otherwise, information claimed to be confidential will be served in hard copy by hand-delivery.  

33. Except as a proposed exhibit or as necessary to support or to oppose a motion, the Parties will not file discovery requests or discovery responses with the Commission.  

34. Except as a proposed exhibit or as necessary to support or to oppose a motion, the Parties will not serve discovery requests or discovery responses on the ALJ, on Commission advisors, or on advisory counsel.  

35. Motions pertaining to discovery may be filed at any time.  Unless otherwise ordered, responses to motions pertaining to discovery will be filed in accordance with 
Rule 4 CCR 712-1-1400.  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion and response are filed.  

E. Information Claimed to be Confidential.  

36. Rule 4 CCR 723-1-1100 will govern treatment of information claimed to be confidential.  

37. As directed in Decision No. R12-1413-I, at the prehearing conference, Applicant explained the basis on which the information filed under seal is claimed to be confidential.  If any party wishes to do so, it may file an appropriate motion pursuant to Rule 4 CCR 723-1-1100 to obtain a ruling on the information claimed to be confidential.  

II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, public re-notice of the Amended Application filed on December 4, 2012 shall be given.  

2. Administrative Staff of the Commission shall issue a Re-notice of Application Filed with respect to the Amended Application filed on December 4, 2012.  Consistent with the discussion above, the re-notice shall state that, by the Amended Application, Boomerang Wireless, LLC, seeks designation as an Eligible Telecommunications Carrier for the limited purpose of offering Lifeline Service and seeks permanent waiver of several provisions of 
Rule 4 Code of Colorado Regulations 723-2-2187 and that the intervention period expires 14 days from the date of issuance of the re-notice.  

3. Consistent with the discussion above, the Amended Application filed on December 4, 2012 is deemed complete as of December 14, 2012.  

4. The prehearing conference scheduled for January 9, 2013 is vacated.  

5. The evidentiary hearing scheduled for January 15, 2013 is vacated.  

6. The evidentiary hearing in this matter is scheduled for the following date, at the following time, and in the following location:  

DATE:
February 27, 2013  

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

7. Consistent with the discussion above, the following procedural schedule is adopted, subject to condition:  (a) on or before December 14, 2012, Applicant shall file a corrected Exhibit 2 to the Application and a correction to the Direct Testimony and Exhibits of James T. Balvanz; (b) on or before January 15, 2013, each intervenor shall file its answer testimony and exhibits; (c) on or before January 25, 2013, Applicant shall file its rebuttal testimony and exhibits; (d) on or before January 25, 2013, each intervenor shall file cross-answer testimony and exhibits; (e) on or before February 1, 2013, each party shall file its corrected testimony and exhibits; (f) on or before February 1, 2013, each party shall file its prehearing motions; (g) on or before February 1, 2013, the Parties shall file any stipulation or settlement reached; and (h) on or before March 15, 2013, each party shall file its post-hearing statement of position, to which no response will be permitted.  

8. Consistent with the discussion above, the following condition applies:  the procedural schedule and the evidentiary hearing date may be modified, or may be vacated entirely, in the event that an intervenor not now a party to this proceeding makes a request to modify or to vacate.  In the event such a request is made, the Administrative Law Judge will rule on the request after input from the other parties.  

9. Except as modified by this Order, Rule 4 Code of Colorado Regulations 
723-1-1405 shall govern discovery.  

10. Response time to discovery is shortened.  For discovery addressed to answer testimony, to rebuttal testimony, or to cross-answer testimony, response time is seven calendar days.  

11. Discovery served after 12 noon on Friday shall be considered served the next business day.  

12. The Parties shall follow the provisions of ¶¶ 32-35 with respect to discovery.  

13. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern treatment of information claimed to be confidential.  

14. The Parties are held to advisements contained in Orders issued in this proceeding.  

15. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� Originally, this docket was assigned to ALJ Keith J. Kirchubel.  On November 2, 2012, this docket was transferred to the undersigned ALJ.  


�  Appended to that testimony are seven exhibits, one of which (Confidential Exhibit JBT-3) was filed under seal with the Commission as that exhibit contains information that the Applicant claims is confidential.  


�  Appended to the Application are nine exhibits, one of which (Exhibit 5) was filed under seal with the Commission as that exhibit contains information that the Applicant claims is confidential.  


�  This Rule is found in the Rules Regulating Telecommunications Providers, Services, and Products, Part 2 of 4 Code of Colorado Regulations 723.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Section 40-6-109.5(4), C.R.S., permits the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary conditions.  


�  Cross-answer testimony responds only to the answer testimony of another intervenor.  


�  This is the filing requirement added by the ALJ.  
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