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I. statement

1. D & J Transportation, LLC (D&J or Applicant), initiated the captioned proceeding on October 17, 2012, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  

2. On October 25, 2012, Staff of the Commission (Staff) issued a deficiency letter to Applicant noting the application requirements and requesting that Applicant file additional information related to Applicant’s managerial, operational, and financial fitness.

3. On October 22, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers  

between 643 Camino Del Rio, Durango Colorado 81303 and all points in Silverton, Colorado.

RESTRICTION:
This application is restricted to providing transportation services for Mountain Waters Rafting LLC, 643 Camino Del Rio, Durango, Colorado 81303.  

4. On November 5, 2012, Applicant made filings in this Docket in response to the request of Staff for additional information.

5. On November 20, 2012, Durango Transportation, Inc. (Durango or Intervenor), filed their Petition to Intervene through counsel.  The filing included Commission authority No. 14196 held by Durango.

6. On November 28, 2012, the Commission deemed the application complete and it was referred to the undersigned Administrative Law Judge (ALJ) for disposition.

7. Good cause appearing therefor, and in the absence of any objection from Applicant, the ALJ finds that Durango Transportation has established their standing as intervenors in accordance with the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1401(b) and (e).  The ALJ will grant the following entity intervenor status in this proceeding:  Durango Transportation Inc.

8. Since the application is contested it is appropriate to set it for hearing.  Applicant has requested venue in Denver, Colorado. No party asserted an objection to Applicant’s venue request.  Accordingly, the ALJ will convene the hearing in Denver at the offices of the Commission.

9. With regard to the timing of the hearing, the ALJ through informal communications, with both parties, has determined that February 5, 2013 is an acceptable date for the parties.   

10. The ALJ notes that the application was executed by Daniel Bechtel.  The application does not identify Mr. Bechtel as an attorney. 

11. It is appropriate to provide the parties with advisements concerning certain Commission rules regarding legal representation.  To that end, the parties are advised that 4 CCR 723-1-1201(a) requires a party in an adjudicatory proceeding before the Commission to be represented by an attorney unless the party is an individual appearing for the sole purpose of representing her/his own interests or for purposes of representing the interests of a closely-held entity pursuant to § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found that if a party does not meet the criteria of this rule a non-attorney may not represent a party in such a proceeding.  See, e.g., Decisions No. C05-1018, Docket 
No. 04A-524W issued August 30, 2005; No. C04-1119, Docket No. 04G-101CP issued September 28, 2004; and No. C04-0884, Docket No 04G-101CP issued August 2, 2004.  

12. Since the Applicant is not an individual, if they wish to proceed in this matter without an attorney, it must establish that it is a closely-held entity; i.e., that it has no more than three owners.  See, 4 CCR 723-1-1201(b)(II) and § 13-1-127(1)(a), C.R.S.  It must also demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  This portion of the statute provides that an officer
 may represent a closely-held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.

13. If the Applicant chooses to continue in this case without an attorney, such party will be required to file, on or before December 24, 2012, a verified (i.e., sworn) statement that:  (a) establishes that it is a closely-held entity (that is, it has no more than three owners); 
(b) states that the amount in controversy in this matter does not exceed $10,000 and explains the basis for that statement; (c) identifies the individual who will represent it in this matter; (d) establishes that the identified individual is a person in whom the management of the party is vested or reserved; and (e) if the identified individual is not a person in whom the management of the party is vested or reserved, produces a written resolution from the party’s members that specifically authorizes the identified individual to represent the party in this matter.  
In the alternative, Applicant may, on or before December 24, 2012, cause to have filed an entry of appearance in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.

14. Applicant is advised that the failure to make the filing described in paragraph 13 above may result in a finding that it must be represented by an attorney.  Applicant is further advised that, if it is determined that such party must be represented by an attorney in this matter and if it fails to obtain an attorney following such a determination, the motions and other filings made by that party in this proceeding will be void and of no effect.

15. If the ALJ permits D&J to proceed pro se (that is, without an attorney) in this matter, D&J is advised, and is on notice, that its representative will be bound by the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  
[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a 

litigant simply because of the exercise of the constitutional right of 
self-representation.  
People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well to civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies to Commission proceedings.

16. Applicant has not filed a list of witnesses and exhibits as required by Commission Rule 1405(e)(I).  Accordingly, Applicant shall file its list of witnesses and exhibits on or before January 2, 2013.

17. Intervenor, shall file its respective disclosures of witnesses and exhibits on or before January 22, 2013.  

18. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule above.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.
II. ORDER

A. It Is Ordered That:

1. The Intervention of Durango Transportation Inc. is granted.

2. A hearing in this docket is scheduled as follows:  

DATE:

February 5, 2013
TIME:

9:00 a.m.  

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

3. Applicant D & J Transportation LLC shall make the filing concerning legal representation described in Section I, Paragraph No. 13 above on or before December 24, 2012.

4. Alternatively, if D & J Transportation LLC elects to retain an attorney, such attorney shall enter an appearance in this proceeding on or before December 24, 2012.

5. Applicant shall file its disclosure of witnesses and exhibits on or before January 2, 2013.

6. Intervenor, Durango Transportation Inc., shall file their respective disclosures of witnesses and exhibits on or before January 22, 2013.  

7. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




�  Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that a person in whom management of a limited liability company is vested or reserved “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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