Before the Public Utilities Commission of the State of Colorado

Decision No. R12-1418-I
Docket No. 10A-409R

R12-1418-IDecision No. R12-1418-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
10A-409RDOCKET NO. 10A-409R  
IN THE MATTER OF THE APPLICATION OF the city of fountain FOR authority to create alternative at-grade roadway railroad crossings for duckwood road and to close the existing mesa 
road railroad crossings.  
interim order of
administrative law judge
mana l. jennings-fader 
VACATING PREHEARING CONFERENCE  
Mailed Date:  December 10, 2012  
I. STATEMENT  
1. On June 4, 2010, the City of Fountain, Colorado (Fountain or Applicant) filed an application seeking authority:  (a) to relocate the existing highway-rail at-grade crossings of the BNSF Railway Company (BNSF)
 and the Union Pacific Railroad Company (UPRR)
 with Mesa Road, to a new single crossing location with the proposed new Duckwood Road;
 (b) to install active warning at the proposed new crossing; (c) to interconnect the new active warning with a proposed traffic signal at the intersection of U.S. Highway 85/87 and the new Duckwood Road; and (d) to close the public crossings of BNSF and UPRR with Mesa Road in Fountain, El Paso County, State of Colorado.  

2. On June 14, 2010, the Commission served its Notice of the Application Filed (Notice) on all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice established an intervention period.  In addition, the Notice established a procedural schedule that was subsequently vacated.  
3. On July 13, 2010, BNSF timely filed (in one document) an Entry of Appearance and Notice of Intervention.  On September 29, 2011, BNSF filed an Amended Entry of Appearance and Notice of Intervention that states BNSF’s opposition to the June 4, 2012 filing.  
4. On July 13, 2010, UPRR timely filed (in one document) an Entry of Appearance and Notice of Intervention.  On August 13, 2010, UPRR filed an Amended Intervention that states UPRR’s opposition to the June 4, 2010 filing.  
5. On August 3, 2010, by Decision No. C10-0807, the Commission deemed the June 4, 2010 application to be complete within the meaning of § 40-6-109.5, C.R.S.  On November 26, 2012, Decision No. R12-1356-I noted Applicant’s waiver of § 40-6-109.5, C.R.S., with respect to this proceeding.  

6. By Decision No. C10-0807, the Commission referred this docket to an Administrative Law Judge (ALJ).  This case was assigned to ALJ Keith J. Kirchubel.  
7. On September 3, 2010, Fountain filed a Motion for Leave to Amend Application.  An Amended and Restated Application (including 14 exhibits) accompanied that filing.
  On September 24, 2010, by Decision No. R10-1045-I, ALJ Kirchubel granted that motion.  
8. Reference in this Order to the Application is to the Amended and Restated Application, including the 14 exhibits, filed on September 3, 2010.  
9. On July 5, 2011, the Colorado Department of Transportation (CDOT) filed (in one document) an Entry of Appearance and Motion to Intervene Out of Time.  On July 27, 2011, by Decision No. R11-0813-I, ALJ Kirchubel granted that motion.  
10. BNSF, CDOT,
 and UPRR, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  All Parties are represented by counsel.  

11. In the course of this proceeding, ALJ Kirchubel ruled on numerous motions; addressed the scope of this proceeding and the Commission’s jurisdiction; held prehearing conferences; and established and, on motion, subsequently vacated hearings and procedural schedules.  In addition, the Parties filed one or more settlement documents.  
12. On September 18, 2012, by Decision No. R12-1090-I, ALJ Kirchubel scheduled a prehearing conference in this matter for December 10, 2012 and imposed interim filing deadlines.  Ordering Paragraph No. 5 of that Order states:  “If the parties submit a global settlement agreement for Commission approval by or before December 6, 2012, then the prehearing conference will be vacated by subsequent order.”  
13. On November 16, 2012, ALJ Kirchubel left the Commission for a position at another Colorado state agency.  This docket was assigned to the undersigned ALJ.  
14. On December 6, 2012, Applicant filed a Notice of Settlement and Request for Entry of Commission Decision Approving Application.  An all-party Stipulation and Settlement Agreement (Settlement) and other documents accompanied that filing.  In that filing, Applicant also provided the information requested in Decision No. R12-1356-I.  
15. By this Order, and in accordance with Decision No. R12-1090-I, the ALJ will vacate the December 10, 2012 prehearing conference.
  
16. After considering the Settlement, the ALJ may have questions about the Settlement.  In that event, the ALJ will issue an appropriate Order.
II. ORDER

A. It Is Ordered That:  

1. The December 10, 2012 prehearing conference scheduled in this docket is vacated.  

2. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




� The U.S. Department of Transportation (US DOT) National Inventory Crossing Number for the BNSF crossing is 003525D.  The railroad milepost is 85.75.  


� The US DOT National Inventory Crossing Number for the UPRR crossing is 253121W.  The railroad milepost is 85.75.  


�  No National Inventory Crossing Number for the new crossing is provided.  


�  Generally speaking, the authority sought is the same as the authority sought in the June 2010 filing.  


�  On September 18, 2012, in Decision No. R12-1090-I at 2 at note 1, ALJ Kirchubel noted the request of CDOT’s counsel to “be excused from further participation in [this docket] unless the issue of traffic signal �pre-emption is implicated by any modifications to the subject projects in the course of settlement negotiations.”  


�  On December 7, 2012, by electronic mail, the ALJ informed the Parties that the prehearing conference is vacated.  
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