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I. statement  
1. On August 29, 2012, Boomerang Wireless, LLC (Boomerang or Applicant), filed a verified Application for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Wireless Lifeline Service to Qualified Households (Low Income Only) and for Waiver of Certain Commission Rules.
  That filing commenced this docket.  

2. On August 30, 2012, the Commission issued its Notice of Application Filed in this proceeding.  That notice established an intervention period.  

3. On September 6, 2012, the Colorado Office of Consumer Counsel (OCC) timely intervened of right.  OCC is an intervenor by right and is a party in this proceeding.  

4. On September 12, 2012, the Trial Advocacy (Litigation) Staff of the Commission (Staff) timely intervened of right.  Staff is an intervenor by right and is a party in this proceeding.  

5. OCC and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

6. On October 3, 2012, by Minute Order, the Commission deemed the August 29, 2012 filing to be complete within the meaning of § 40-6-109.5, C.R.S.  In light of the October 3, 2012 deemed complete date, the Commission should issue its decision on the August 29, 2012 filing on or before May 1, 2013.  

7. On October 3, 2012, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).
  

8. On October 29, 2012, ALJ Kirchubel issued Decision No. R12-1242-I.  In that Order, as pertinent here, he scheduled the evidentiary hearing in this matter for January 15, 2013 and established the procedural schedule for this case.  

9. On November 7, 2012, by Decision No. R12-1286-I, the ALJ scheduled a final prehearing conference in this matter for January 9, 2013.  

10. On November 16, 2012, pursuant to the procedural schedule and in support of the August 29, 2012 filing, Applicant filed the Direct Testimony and Exhibits of James T. Balvanz.
  

11. On December 4, 2012, Boomerang filed a verified Amended Application for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Wireless Lifeline Service to Qualified Households (Low Income Only) and for Waiver of Certain Commission Rules (Application).
  That filing supersedes the August 29, 2012 filing and, generally, (a) modifies the Lifeline Service plans that Applicant proposes to offer in Colorado; (b) requests additional permanent waivers of subsections of Rule 4 Code of Colorado Regulations (CCR) 723-2-2187;
 and (c) clarifies Applicant’s position with respect to its being a Provider of Last Resort in Colorado.  

12. Applicant has filed no testimony in support of the Application.  

13. Pursuant to the procedural schedule, Intervenors are to file their answer testimony and exhibits on December 10, 2012.  

14. On December 6, 2012, Staff filed an Unopposed Motion to Suspend Procedural Schedule (Motion).  In that filing, Staff states that Boomerang has filed the Application; that the Application contains updated exhibits; that Intervenors have not had an opportunity to assess the Application, its exhibits, and the requests for additional rule waivers; and that the Parties support suspending the procedural schedule pending consideration of the impact of the newly-filed Application on the procedural schedule.  

15. The ALJ will waive response time to the Motion because it is unopposed and, consequently, no party will be prejudiced if response time is waived.  

16. After review of the Motion, the ALJ finds that the Motions states good cause.  As the Motion is unopposed, no party will be prejudiced if the ALJ grants the Motion.  By this Order, the ALJ will grant the Motion and, pending further Order, will suspend the procedural schedule.  

17. It remains to determine the impact of the newly-filed Application on the procedural schedule.  There are many questions raised by the Application; among them are:  (a) based on the changes between the August 29, 2012 filing and the Application, is a new notice of application filed required;
 (b) if a new notice is ordered, should the intervention period be 30 days or some shorter period; (c) if a new notice is ordered, must the Application be reviewed for completeness and be deemed complete pursuant to § 40-6-109.5, C.R.S., or is it sufficient that the Commission deemed the August 29, 2012 filing to be complete;
 (d) assuming that a new notice is ordered, what should happen to the existing procedural schedule; and (e) assuming that a new notice is not ordered but given that Applicant has not filed direct testimony in support of the Application, what should happen to the existing procedural schedule?  

18. In addition, and as part of the consideration of the issues raised in ¶ 17, the ALJ has specific questions with respect to the request for permanent waiver of Rule 4 CCR 
723-2-2187(d)(VII).  The Rule provides that an application for designation as an Eligible Telecommunications Carrier shall include:  

 
An affirmative statement that the applicant (ETC) will advertise the availability of such service and charges using media of general distribution pursuant to 47 U.S.C. § 214(e)(1)(B) of the Communications Act of 1934 as amended by the Telecommunications Act of 1966.  To meet the requirements of 47 U.S.C. § 214(e)(1)(B), the Commission establishes as guidelines that an ETC shall advertise in media of general distribution and shall place customer guide pages in the “White Pages” directory within the ETC’s service area.  Such customer guide pages shall indicate that the ETC offers the supported services identified by federal law within its ETC service area to all who request such service within that area.  
The ALJ has at least these questions concerning this waiver request, which is first made in the Application:  (a) in general terms, what does Applicant seek by the requested permanent waiver; (b) does the requested waiver implicate the provisions of Rule 4 CCR 723-2-2307;
 and (c) may there be persons who are interested in this waiver request and who would not have been interested in the waivers sought in the August 29, 2012 filing?  

19. Finally, pursuant to applicable Federal Communications Commission policy and rule, one issue in this docket is:  whether Applicant is financially capable of providing Lifeline service in compliance with all low-income program rules.  The Application at Exhibit 5 contains data that appear to go to this issue and that appear to be the type of financial information that often is public information.  Consequently, at the prehearing conference, Applicant must be prepared to explain the basis on which the information contained in the Application at Exhibit 5 is claimed to be confidential.  

20. To address these issues and any others related to the Application and the suspended procedural schedule, the ALJ will hold a prehearing conference in this docket on December 12, 2012.
  

21. The Parties are advised, and are on notice, that the ALJ will deem a party’s failure to attend or to participate in the prehearing conference to be a waiver of objection to the rulings made and the procedural schedule (if any) established at the prehearing conference.  

II. order

A. It Is Ordered That:  
1. The Unopposed Motion to Suspend Procedural Schedule is granted.  

2. The procedural schedule established in Decision No. R12-1242-I and Decision No. R12-1296-I is suspended pending further Order.  

3. A prehearing conference in this matter is scheduled as follows:  

DATE:
December 12, 2012  

TIME:
1:00 p.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

4. At the prehearing conference and consistent with the discussion above, the Parties shall be prepared to discuss the issues identified above and any other issues related to the Amended Application for Designation as an Eligible Telecommunications Carrier in the State of Colorado for the Limited Purpose of Offering Wireless Lifeline Service to Qualified Households (Low Income Only) and for Waiver of Certain Commission Rules.  

5. Response time to the Unopposed Motion to Suspend Procedural Schedule is waived.  

6. The Parties are held to the advisement contained in the Orders issued in this docket.  

7. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Appended to the August 29, 2012 filing were nine exhibits, one of which (Exhibit 5) was filed under seal with the Commission as that exhibit contains information that the Applicant claims is confidential.  


� Originally, this docket was assigned to ALJ Keith Kirchubel.  On November 2, 2012, this docket was transferred to the undersigned ALJ.  


�  Appended to that testimony are seven exhibits, one of which (Confidential Exhibit JBT-3) was filed under seal with the Commission as that exhibit contains information that the Applicant claims is confidential.  


�  Appended to the Application are nine exhibits, one of which (Exhibit 5) was filed under seal with the Commission as that exhibit contains information that the Applicant claims is confidential.  


� This Rule is found in the Rules Regulating Telecommunications Providers, Services, and Products, Part 2 of 4 Code of Colorado Regulations 723.  


� This includes the issue of whether it is preferable, even if not legally required, to notice the Application and to provide an additional intervention period.  


� If it is found to be necessary to have the Application deemed complete, the ALJ will make the determination with respect to whether the Application is complete within the meaning of § 40-6-109.5, C.R.S.  


�  In Decision No. C12-1402 issued on December 5, 2012 in Docket No. 12M-817T, the Commission determined that it will open a rulemaking to consider amending Rule 4 CCR 723-2-2307.  


�  The ALJ is informed that the Parties are available on that date and at the scheduled time.  
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