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I. STATEMENT  
1. On December 21, 2010, the Commission issued Decision No. C10-1359, the Formal Complaint and Notice of Proceeding that commenced this docket.  In that Order, inter alia, the Commission referred this case to an Administrative Law Judge (ALJ).  

2. On January 21, 2011, Staff of the Commission (Staff) filed its Entry of Appearance and Notice Pursuant to Rule 1007(a).  Staff is represented by counsel.  

3. Paul H. Epler, as an individual, is the Respondent (Epler or Respondent).  The ALJ advised Mr. Epler that he may obtain counsel if he chooses to do so, and he has elected to represent himself.  

4. The Parties, collectively, are Staff and Respondent.  

5. On April 12, 2011, by Decision No. R11-0395 (2011 Decision), the ALJ approved, as amended, a stipulation and settlement agreement (2011 Stipulation)
 and issued a cease and desist order.  In the 2011 Decision, the ALJ described, and amended one of, the terms of the 2011 Stipulation.  Id. at ¶¶ 29, 30-32, and 34.  On May 2, 2011, the 2011 Decision became a decision of the Commission by operation of law.  

6. On April 19, 2012, Staff filed a Motion to Reopen Docket and to Schedule Evidentiary Hearing.  In that filing, Staff (a) asserted that Respondent had violated the 2011 Decision; (b) requested that the Commission reopen this docket; and (c) requested that an evidentiary hearing be held to determine whether Mr. Epler had violated the 2011 Decision and, if a violation was found to have occurred, to determine the appropriate remedies.  

7. On May 25, 2012, the Commission issued Decision No. C12-0566-I.  
In that Order, the Commission granted Staff’s April 19, 2012 motion; reopened this docket; and referred the reopened proceeding to an ALJ.  The Commission directed the ALJ “to schedule an evidentiary hearing and [to] determine findings of fact and law consistent with the discussion” in Decision No. C12-0566-I.  Id. at Ordering Paragraph No. 2.  

8. On June 8, 2012, by Decision No. R12-0632-I, the ALJ, among other things, established a procedural schedule.  Pursuant to that procedural schedule, on June 18, 2012, Staff filed its List of Witnesses and Exhibits.  Pursuant to that procedural schedule, on July 3, 2012, Mr. Epler filed his List of Witnesses and Exhibits.  

9. On July 6, 2012 by Decision No. R12-0769-I, the ALJ scheduled a September 28, 2012 evidentiary hearing in this matter.  On September 26, 2012, by Decision No. R12-1121-I and on the Parties’ request, the ALJ vacated the hearing.  

10. On October 5, 2012, the Parties filed a Joint Motion to Approve Stipulation and Settlement Agreement.  A Stipulation and Settlement Agreement (2012 Stipulation) accompanied that filing.  

11. On October 15, 2012, by Decision No. R12-1187
 and as pertinent here, the ALJ stated that, in order to 

determine those provisions of the 2011 Decision and incorporated 2011 Stipulation that are within the scope of ¶ 1.B of the 2012 Stipulation, one must read the 2011 Decision and incorporated 2011 Stipulation in light of ¶ 1 of the 2012 Stipulation.  
Id. at ¶ 29.  In addition, as discussed in Decision No. R12-1187, the ALJ clarified ¶ 1.B of the 2012 Stipulation.  The ALJ approved the 2012 Stipulation as clarified.  

12. On October 24, 2012, the Parties filed a Joint Motion to Modify Decision No. R12-1187 (Joint Motion).  In that filing, they stated that the ALJ’s three clarifications are contrary to the Parties’ intention; therefore, the Parties asked that Decision No. R12-1187 be modified by removing the clarifications.  

13. On November 30, 2012, the Commission issued Decision No. R12-1382-I (Remand Order).  In that Order, the Commission construed the Joint Motion to be Exceptions to Decision No. R12-1187.  After consideration of the Exceptions and Decision No. R12-1187, the Commission determined that  

[w]hether the ALJ intended to reiterate (i.e., “clarify”) the Parties’ intent or intended to modify the terms of the 2012 Stipulation prior to her approval is unclear.  We will therefore remand this matter to the ALJ to issue a recommended decision that articulates the intent and reasoning underlying “clarifications” made in Paragraph No. 30 of the Recommended Decision, and [that] makes appropriate revisions, if any are required, to the Recommended Decision[,] including subsequent statements made in Ordering Paragraph Nos. 8 and 9, to effectuate such reasoning.  

Decision No. C12-1382-I at ¶ 5 and Ordering Paragraph No. 2.  

14. By this Order, the ALJ will schedule a prehearing conference for January 3, 2013 in order to discuss the Remand Order, the Joint Motion, and related issues with the Parties.  

15. At the prehearing conference, the Parties must be prepared to discuss the following language in the Joint Motion:  

 
B.
All other aspects of Decision No. R11-0395 (2011 Decision) would remain in full force and effect.  ...  

 
C.
The Parties had discussed [during settlement negotiations] that there were certain terms of the 2011 Decision that could no longer be violated and some that could still be violated.  Thus, certain remedy provisions of the 2011 Stipulation were still applicable.  ...  

Joint Motion at unnumbered page 3.  In particular, the Parties must be prepared:  (a) to identify each aspect of the 2011 Decision that they intended to remain in full force and effect; 
(b) to identify each term of the 2011 Decision that can no longer be violated; (c) to identify each term of the 2011 Decision that may still be violated; (d) to identify each specific remedial provision of the 2011 Decision and incorporated 2011 Stipulation that remains viable and applicable; (e) to identify each remedial provision of the 2011 Decision and incorporated 2011 Stipulation that the Parties did not intend to carry forward (or restart) under the 2012 Stipulation; and (f) to explain their rationale for not carrying forward (or restarting) under the 2012 Stipulation, the identified remedial provisions of the 2011 Stipulation, assuming that was the Parties’ intent.  

16. The ALJ finds that, on remand, she has the authority to determine that the 2012 Stipulation should not be approved.  Such a determination would have two effects:  
(a) the 2012 Stipulation would “be privileged and inadmissible as evidence in any Commission proceeding,” in accordance with Rule 4 Code of Colorado Regulations (CCR) 723-1-1408;
 and (b) an evidentiary hearing and procedural schedule in this docket would need to be established.  

17. The ALJ may not be prepared to make a ruling on the remand issues at the prehearing conference.  Therefore, for administrative efficiency, at the prehearing conference, the Parties must be prepared to discuss a procedural schedule that includes:  (a) the date by which Staff will file, if necessary, its supplemental list of witnesses and complete copies of the exhibits it will offer in its direct case; (b) the date by which Respondent will file, if necessary, his supplemental list of witnesses and complete copies of the exhibits he will offer in his case; (c) the date by which each party will file a corrected list of witnesses and complete copies of corrected exhibits; (d) the date by which each party will file prehearing motions;
 (e) the date by which the Parties will file any stipulation or settlement agreement reached;
 and (f) the date for the evidentiary hearing.  If a hearing is necessary, the procedural schedule and hearing dates discussed at the prehearing conference will form the basis of a later Order.  
18. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.  

19. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to information claimed to be confidential if Rule 4 CCR 723-1-1100 is not adequate.  

20. At the prehearing conference, a party may raise any additional issue.  

21. The Parties are advised, and are on notice, that the ALJ will deem a party's failure to attend or to participate in the prehearing conference to be a waiver of objection to the rulings made and the procedural schedule established at the prehearing conference.  

II. ORDER  
A. It Is Ordered That:  
1. A prehearing conference in this consolidated proceeding is scheduled as follows:  

DATE:
January 3, 2013  

TIME:
1:00 p.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

2. The matters identified above will be discussed at the prehearing conference.  

3. The Parties are held to the advisements contained in the Orders issued in this matter.  

4. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



�  The 2011 Stipulation is attached as Appendix A to the 2011 Decision.  


�  The 2012 Stipulation is Attachment A to that Decision.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  This date can be no later than ten calendar days before the first day of hearing.  


�  This date can be no later than three business days before the first day of hearing.  
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