Before the Public Utilities Commission of the State of Colorado

Decision No. R12-1406-I
Docket No. 12AL-1052E

R12-1406-IDecision No. R12-1406-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

12AL-1052EDOCKET NO. 12AL-1052E
IN THE MATTER OF tariff sheets filed by black hills/colorado electric utility company, lp with advice letter no. 662-electric.
interim order of
administrative law judge
paul c. gomez
granting interventions; requiring
show cause filing; setting date
for responses to motion for 
extraordinary protection; and 
setting pre-hearing conference
Mailed Date:  December 6, 2012
TABLE OF CONTENTS

1I.
STATEMENT

A.
Interventions
6
B.
Legal Representation
8
C.
Motion for Extraordinary Protection
10
D.
Pre-hearing Conference
12
II.
ORDER
12
A.
It Is Ordered That:
12


I. STATEMENT
1. On October 1, 2012, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) filed Advice Letter No. 662 Electric.  Black Hills filed the Advice Letter pursuant to Commission Decision No. C12-0143 in Docket No. 11AL-382E, 
issued on February 10, 2012, in which Black Hills was directed to file a Phase II base rate proceeding on or before October 1, 2012.  In support of the Advice Letter filing, Black Hills also included the direct testimony and exhibits of six witnesses.

2. Advice Letter No. 662 proposes the complete replacement of Black Hills’ Colo. PUC No. 8 set of tariffs with a new set of tariffs in Colo. PUC No. 9.  The proposed effective dates of the tariffs in Colorado PUC No. 9 are November 1, 2012.  

3. The proposed tariffs incorporate into base rates the 7.868 percent General Rate Schedule Adjustment (GRSA) Rider authorized by the Commission in Decision Nos. C11-1373 issued December 22, 2011 in Docket No. 11L-855E and C12-0143 in Docket No. 11AL-382E.  The approved GRSA is designed to collect a $10,485,814 revenue increase effective January 1, 2012.

4. In addition to these base rate adjustments, Black Hills proposes three modifications to its current Energy Cost Adjustment (ECA) rate rider. First, in accordance with Decision Nos. C11-1373 and C12-0143, Black Hills is proposing that the costs of fuel and purchased energy be removed from base rates and recovered exclusively through the ECA.  Second, Black Hills proposes filing new ECA rates quarterly to be effective March 1st, June 1st, September 1st, and December 1st of each year.  Currently, the Company files semi-annual ECA revisions effective May 1st and November 1st of each year. Third, except for the initial filing, Black Hills proposes that costs authorized to be recovered through the ECA be projected for each calendar quarter.  The currently effective ECA mechanism recovers authorized costs accumulated from semi-annual historical activity for the months of September through February and March through August.
5. Black Hills further proposes a Time-Of-Use (TOU) pilot program to be available, on a voluntary basis, to the Company’s customers presently taking service under the Company’s Large General Service or Large Power Service tariffs. In order to mitigate any large revenue erosion caused by customers moving on the TOU rate, Black Hills seeks to limit participation to a total of 5 MW of maximum annual measured demand. The pilot program is proposed to run until December 31, 2015.
6. In addition, Black Hills has two customers that require electric service when their generating units are off-line to serve their station use and start up load. Black Hills is therefore proposing a new tariff - Generation Supplemental Service.  Black Hills is also proposing a new residential service rate to address separately metered out-buildings.

7. Black Hills provided notice of its proposed Reallocation of Approved Revenue Requirement Among Customer Classes pursuant to §§ 40-3-111 and 40-6-111, C.R.S., and as a result, comments and protests were filed with the Commission by Commission Trial Staff (Staff), the Colorado Office of Consumer Counsel (OCC), and American Iron & Metal (AIM).

8. Concurrent with its Advice Letter filing, Black Hills also filed a Motion for a Protective Order regarding information the Company considers to be highly confidential.  

9. On October 31, 2012, the Commission issued Decision No. C12-1250 regarding Advice Letter No. 662.  That Decision found it necessary to set the proposed tariff sheets for hearing and to suspend their effective date for 120 days in order to determine whether the rates contained in the tariff sheets accompanying Advice Letter No. 662 are just and reasonable.  Based on the proposed effective date of November 1, 2012, the Commission suspended the effective date of the proposed tariffs for 120 days or through March 1, 2013.  The Commission noted that it may, in its discretion, further suspend, by separate order, the effective date of the tariff sheets for an additional 90 days, or through May 30, 2013.  Additionally, the Commission set an intervention period in this matter for 30 days from the effective date of the Decision, or December 2, 2012.
  

10. The Commission also referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

11. On November 2, 2012, Staff filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.  Staff identifies several issues it intends to raise and address, including: reallocation of the revenue requirement among the customer classes as identified by the cost of service study; redesign of the ECA that will shift recovery of fuel costs from base rates and the ECA, exclusively to the ECA; expectations of and costs for the TOU pilot program for large general service and large power tariffs for assessing customer response; assessment of costs incurred for interconnected generation by customers who may need standby service; whether the proposed textual and housekeeping changes are just and reasonable; and all other issues determined to be worthy of consideration after further investigation which are in the public interest and likely to assist the Commission to render its decision in this proceeding.

12. On November 7, 2012, OCC filed its Notice of Intervention of Right and Entry of Appearance.  The OCC states that it was an active participant in the Phase I proceeding and it is concerned about the new class cost of service study (CCOSS) and whether the rates based on the CCOSS are just and reasonable.  In addition, the OCC is concerned whether the proposed rates are just and reasonable, including the redesign of the ECA and the cost and expected results of the proposed TOU pilot program.  The OCC represents that the Advice Letter filing, if approved, will affect the constituency the OCC is statutorily mandated to represent.  

13. On November 20, 2012, the Board of Water Works of Pueblo, Colorado (Board) and the Fountain Valley Authority (FVA) filed a Petition to Intervene.  The Board states that it is an independent municipal governmental entity that provides raw and potable water service to customers inside and outside of Pueblo.  The Board obtains its electricity service requirements from Black Hills with annual billings of approximately $2 million.  

14. The FVA is an intergovernmental authority which operates a water pipeline, pumping station, and a water treatment plant that delivers potable water to the communities of Security, Stratmoor Hills, Widefield, Fountain, and Colorado Springs, Colorado.  FVA purchases electrical power from Black Hills to operate two of its pump stations located within Black Hills’ service territory.  FVA’s annual cost of electricity for those pumping operations is represented to exceed $1 million per year.  

15. The Board and FVA state that they have on ongoing interest in obtaining reliable electricity at the lowest possible cost and the proposed increase in base rates directly affect the financial and economic interests of the Board and FVA.

16. On November 27, 2012 (and ostensibly on October 18, 2012), AIM filed a Request to Intervene in this matter.  In essence, the two pleadings represent that AIM is generally harmed by the proposed TOU rate.  AIM alleges that the proposed TOU results in an average price per kilowatt hour that is more than double what the rate should be.  AIM is also concerned that the TOU program requires at least 5 megawatts (MW) of usage, while AIM utilizes 3 MW.  

17. On November 29, 2012, the City of Pueblo, Colorado (Pueblo) filed its Petition to Intervene.  Pueblo represents that it purchases electric service from Black Hills for a variety of governmental and proprietary purposes and the cost of its service may be affected by a decision in this matter, especially regarding the proposed ECA tariff.  

18. On November 30, 2012, Cripple Creek & Victor Gold Mining Company (CC&V) and Holcim (U.S.) Inc. (Holcim) filed a Petition to Intervene.  According to the Petition, each party receives electric service from Black Hills at their respective facilities.  Each party states that they are among Black Hills’ largest electric customers.  The proposed Phase II filing, intended to establish new base rates applicable to all customers, directly affects the price charged by Black Hills for the provision of electricity and as a result, the cost of electric service provided to CC&V and Holcim by Black Hills.  Because reliable electric service at reasonable cost is critical to the business operations of CC&V and Holcim, each party states that it has a direct, substantial, tangible, and pecuniary interest in the subject matter of this docket.  CC&V and Holcim further represent that these interests cannot be adequately represented other than by their intervention in this docket, and as a result, each seeks permission to intervene and participate as parties. 

A. Interventions
19. Commission Rule of Practice and Procedure 4 Code of Colorado Regulations (CCR) 723-1-1401(a) requires that notice of intervention of right or a motion to permissively intervene shall be filed within 30 days of the Commission notice of any docketed proceeding, unless the Commission’s notice or a specific rule or statute provides otherwise.  As indicated above, by Decision No. C12-1250, issued October 31, 2012, the Commission established a deadline to intervene of right or to petition to permissively intervene as 30 days from the mailed (issued) date of its Decision, or no later than December 2, 2012.  The above Notices of Intervention as of Right and Petitions to Permissively Intervene were timely filed.  

20. Rule 1401(b) requires that a notice of intervention as of right, unless filed by Staff, “shall state the basis for the claimed legally protected right that may be affected by the proceeding.”  

21. Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

22. Black Hills did not object to any of the interventions.  The interventions of right of Staff and the OCC are noted.  The parties requesting permission to intervene have all adequately stated the grounds each relies upon for intervention and the specific interests that justifies each party’s intervention.  In addition, each request demonstrates that this docket may substantially affect the pecuniary or tangible interests of each party and those interests are not otherwise adequately represented in this matter.  As a result, good cause is found to grant the requests to intervene of AIM, Pueblo, CC&V, Holcim, the Board, and FVA.

23. The intervention period in this matter is closed.  Therefore, the intervenors in this docket are Staff, OCC, AIM, Pueblo, CC&V, Holcim, the Board, and FVA.  

B. Legal Representation

24. Mr. Jim Warren, owner of AIM indicates in a filing dated November 27, 2012 that he wishes to represent the interests of the company in this Phase II rate case.  

25. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent his or her own interests, or the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found this requirement to be mandatory.  In addition, the Commission has held that, if a party does not meet the criteria of Rule 4 CCR 723-1-1201(b), then there are two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no legal effect; and, second, a non-attorney may not represent that party in a Commission adjudicative proceeding.

26. If Mr. Warren wishes to represent AIM individually then he must meet the legal requirements established in Rule 4 CCR 723-1-1201(b)(II).  This means that:  (a) AIM must be a closely-held entity; (b) the amount in controversy must not exceed $10,000; and (c) Mr. Warren must provide certain information to the Commission.  
27. Mr. Warren has the burden to prove that AIM is entitled to proceed in this case without an attorney.  To meet that burden of proof, Mr. Warren must provide information so that the Commission can determine whether AIM may proceed without an attorney.  To show that he may represent the interests of AIM without an attorney, Mr. Warren must do the following:  First, he must establish that AIM is a closely-held entity, which means that it has no more than three owners.  See, § 13-1-127(1)(a), C.R.S.  Second, he must demonstrate that he meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely held entity before the Commission only if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the authority of the officer to represent the closely-held entity.
  
28. Mr. Warren is ordered either to obtain counsel or to show cause why Rule 4 CCR 723-1-1201 does not require AIM to be represented in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  
29. If Mr. Warren elects to obtain counsel for AIM, then its counsel must enter an appearance in this matter on or before close of business on December 21, 2012.

30. If Mr. Warren elects to show cause, then, on or before close of business on, December 21, 2012, he must show cause why Rule 4 CCR 723-1-1201 does not require AIM to be represented by legal counsel in this matter.  To show cause, Mr. Warren must make a verified (i.e., sworn) filing that:  (a) establishes that AIM is a closely-held entity as defined above; (b) establishes that the amount in controversy in this matter does not exceed $10,000 (including a statement explaining the basis for that assertion); (c) identifies the individual whom AIM wishes to have as its representative in this matter; (d) establishes that the identified individual is an officer of AIM; and (e) if the identified individual is not an officer of AIM, has appended to it a resolution from AIM’s Board of Directors (or partners) that specifically authorizes the identified individual to represent AIM in this matter.
31. Mr. Warren and AIM are advised, and are on notice, that if Mr. Warren fails either to show cause or to have legal counsel file an entry of appearance on or before close of business on December 28, 2012, then the ALJ may order AIM to obtain legal counsel, or may dismiss AIM’s Intervention.  Mr. Warren and AIM are advised, and are on notice that, if the ALJ issues an order requiring AIM to obtain legal counsel, Mr. Warren and AIM will not be permitted to proceed in this matter without counsel.  
C. Motion for Extraordinary Protection

32. As indicated supra, Black Hills filed a Motion for Extraordinary Confidential Protection of Detailed Customer-Specific Load Shapes (Motion).  Specifically, Black Hills seeks extraordinary protection of documents produced in pages 9 and 10 of Exhibit JMT-2 to the direct testimony of J. Matt Tracy on behalf of Black Hills.  Those documents contain detailed load shape information which is comprised of customer-specific information regarding hours of operation, intensity of usage, production schedules, and volumes of usage, according to Black Hills.  The Company asserts that release of this information could negatively affect those customers’ business strategies; could expose sensitive operational characteristics, and therefore, could damage the customers’ competitive position.  Black Hills does not believe that the specific detailed load shape information of these customers could be of legitimate regulatory use to parties in this docket outside of the Commission, members of Staff, OCC analysts, and their respective legal counsel assigned to work on this docket.
  

33. As a result, Black Hills seeks a protective order which requires that to have access to the Highly Confidential Information, attorneys employed by the Colorado Office of the Attorney General must represent the Commission, Staff, and the OCC and must have signed, served, and filed with the Commission, the Non-disclosure Agreement attached to the Motion as Exhibit B, as well as employees of the OCC and members of Staff.  Additionally, Black Hills requests that all persons with access to the Highly Confidential Information must agree that they will neither use nor disclose the information except for purposes of this proceeding in accordance with Commission Rule 1100.

34. On November 15, 2012, Black Hills filed an Amended Motion for Protective Order (Amended Motion).  According to the Amended Motion, Black Hills requests that the Commission grant extraordinary confidential protection to all highly confidential, 
customer-specific information contained in pre-filed Highly Confidential Exhibit JMT-3 or in any responses or documents sought by Staff audit requests or by discovery requests, interrogatories, requests for production, or depositions served or noticed by any party to this docket.  Black Hills points out that the original Motion sought extraordinary protection for highly confidential, customer-specific information and load shapes that appear on pages 9 and 10 of Exhibit JMT-2 to the direct testimony of J. Matt Tracy, which was filed under seal as Highly Confidential Exhibit JMT-3.  When the original Motion was filed, Highly Confidential Exhibit JMT-3 contained the only highly confidential information in this docket of which Black Hills was aware.

35. Since the intervenors in this matter did not have the opportunity to respond to the Motion or Amended Motion because their status as a party was pending issuance of this Order, it is appropriate to now allow responses to the motions.  Therefore, Intervenors will have until December 17, 2012 to file a response.  

D. Pre-hearing Conference
36. Given the breadth of the substantive issues presented in this case, it is appropriate to hold a pre-hearing conference.  The ALJ finds it necessary to set a pre-hearing conference in this matter to discuss substantive, procedural, and administrative matters, as well as any other issues that may arise.  The parties should be prepared to discuss and set procedural dates, including dates for filing testimony, a discovery schedule, dates for the filing of Stipulations and Settlement Agreements, dates for an evidentiary hearing, as well as a deadline for the filing of Statements of Position.  

37. The parties should be prepared to discuss any other relevant matters ancillary to this docket.  

38. A pre-hearing conference in this matter will be scheduled for Friday, December 21, 2012.  
II. ORDER

A. It Is Ordered That:

1. A pre-hearing conference is scheduled in this matter as follows:

DATE:
December 21, 2012

TIME:
10:00 a.m.

PLACE:
Hearing Room

Colorado Public Utilities Commission

1560 Broadway, Suite 250

Denver, Colorado

2. The Intervention of Right of Commission Trial Staff is noted.

3. The Intervention of Right of the Colorado Office of Consumer Counsel is noted.

4. The Petition to Intervene of American Iron & Metal is granted.

5. The Petition to Intervene of Cripple Creek & Victor Gold Mining Company is granted.

6. The Petition to Intervene of Holcim (U.S.) Inc. is granted.

7. The Petition to Intervene of the City of Pueblo is granted.

8. The Petition to Intervene of the Board of Water Works of Pueblo is granted.

9. The Petition to Intervene of the Fountain Valley Authority is granted.

10. American Iron & Metal, through its owner Mr. Jim Warren, must choose either to obtain legal counsel or to make a show cause filing that comports with Paragraph No. 27 above.
11. If American Iron & Metal, through its owner Mr. Jim Warren elects to obtain legal counsel, then legal counsel shall enter an appearance in this proceeding on or before December 21, 2012.
12. If American Iron & Metal, through its owner Mr. Jim Warren elects to show cause, then on or before December 21, 2012, it shall show cause why it is not required to be represented by legal counsel.  The show cause filing shall meet the requirements set out in Paragraph Nos. 27 and 30, above.
13. Responses to Black Hills/Colorado Electric Utility Company, LP’s Motion and Amended Motion for Extraordinary Protection shall be due by close of business on December 17, 2012.

14. At the pre-hearing conference, the parties shall be prepared to discuss the matters set out above.

15. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� Commission Rule 4 CCR 723-1-1203(a) provides in relevant part that when the day upon which a document must be filed falls on a Saturday, Sunday, legal holiday, or any other day when the Commission’s office is lawfully closed, then the day for performance or effective date shall be continued until 5:00 p.m. on the next business day.





� See, e.g., Decisions No. C05-1018, Docket No. 04A-524W issued August 30., 2005; No. C04-1119, Docket No. 04G-101CP issued September 28, 2004; and No. C04-0884, Docket No. 04G-101CP issued August 2, 2004.


� Section 13-1-127(1)(i), C.R.S., defines "officer" as "a person generally or specifically authorized by an entity to take any action contemplated by" § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  


� The Motion would permit distribution of highly confidential information to a customer of Black Hills that may intervene which would be the customer’s own information.
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