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I. STATEMENT  
1. On August 1, 2012, the Commission served Civil Penalty Assessment Notice or Notice of Complaint (CPAN) No. 104054 on J & J Towing (J & J).  That CPAN commenced Docket No. 12G-870TO.  

2. On August 1, 2012, the Commission served CPAN No. 104063 on J & J.  That CPAN commenced Docket No. 12G-871TO.  

3. On August 1, 2012, the Commission served CPAN No. 104159 on J & J.  That CPAN commenced Docket No. 12G-872TO.  

4. On August 1, 2012, the Commission served CPAN No. 104223 on J & J.  That CPAN commenced Docket No. 12G-873TO.  

5. On August 1, 2012, the Commission served CPAN No. 104247 on J & J.  That CPAN commenced Docket No. 12G-874TO.  

6. On August 1, 2012, the Commission served CPAN No. 104257 on J & J.  That CPAN commenced Docket No. 12G-875TO.  

7. On August 1, 2012, the Commission served CPAN No. 104260 on J & J.  That CPAN commenced Docket No. 12G-876TO.  

8. On August 1, 2012, the Commission served CPAN No. 104061 on J & J.  That CPAN commenced Docket No. 12G-877TO.  

9. On August 1, 2012, the Commission served CPAN No. 104281 on J & J.  That CPAN commenced Docket No. 12G-878TO.  

10. On August 1, 2012, the Commission served CPAN No. 104398 on J & J.  That CPAN commenced Docket No. 12G-879TO.  

11. On August 1, 2012, the Commission served CPAN No. 104402 on J & J.  That CPAN commenced Docket No. 12G-880TO.  

12. On August 22, 2012, counsel for testimonial (litigation) Staff of the Commission (Staff) entered his appearance in Dockets No. 12G-870TO through No. 12G-880TO.  In those filings and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the litigation Staff and the advisory Staff in each proceeding.  
13. On August 29, 2012, by Minute Order entered in each docket, the Commission assigned Dockets No. 12G-870TO, No. 12G-871TO, No. 12G-872TO, No. 12G-873TO, No. 12G-874TO, No. 12G-875TO, No. 12G-876TO, No. 12G-877TO, No. 12G-878TO, No. 12G-879TO, and No. 12G-880TO to an Administrative Law Judge (ALJ).  

14. On September 4, 2012, by Decision No. R12-1028-I, the ALJ consolidated Dockets No. 12G-870TO, No. 12G-871TO, No. 12G-872TO, No. 12G-873TO, No. 12G-874TO, No. 12G-875TO, No. 12G-876TO, No. 12G-877TO, No. 12G-878TO, No. 12G-879TO, and No. 12G-880TO (Consolidated Proceeding).  

15. On August 22, 2012, the Commission issued an Order Setting Hearing and Notice of Hearing in each of the 11 dockets.  On September 25, 2012, by Decision No. R12-1114-I, the ALJ vacated the evidentiary hearing in the Consolidated Proceeding.  
16. On October 12, 2012, on motion of the Staff,
 the ALJ issued Decision 
No. R12-1184-I.  That Order, among other things, substituted John Stellabotte for J & J Towing as the Respondent in each of the 11 CPANs (i.e., in the Consolidated Proceeding).  
17. Staff seeks a maximum assessment of $ 16,940 against John Stellabotte, doing business as J & J Towing (Stellabotte or Respondent).  In Decision No. R12-1184-I, the ALJ informed Respondent that, within ten calendar days of receipt of that Order, he could pay the reduced total amount shown in the “Total Amount if Paid Within 10 Calendar Days” section of the Consolidated CPAN (i.e., $ 8,470) and that the Commission would accept that payment as:  (a) his acknowledgement that he is liable for the 18 violations alleged in the 11 CPANs that comprise this Consolidated Proceeding; and (b) payment in full.  The ALJ also advised Respondent that, if he chose not to pay the reduced total amount within the specified time, the ALJ would schedule a prehearing conference in this Consolidated Proceeding.  
18. Respondent did not pay the reduced total amount.  
19. On November 9, 2012, by Decision No. R12-1319-I, the ALJ scheduled a November 28, 2012 prehearing conference in this matter.  
20. Review of the Commission files in this Consolidated Proceeding reveals that the Commission mailed Decision No. R12-1319-I to Mr. Stellabotte on November 9, 2012.  As of the date of this Order, that mailing has not been returned to the Commission as undeliverable.  
21. On November 28, 2012, the ALJ called the prehearing conference to order.  The prehearing conference was scheduled to commence at 10:00 a.m.  To allow Mr. Stellabotte additional time to appear, the ALJ called the prehearing conference to order at 10:13 a.m.  
22. When the prehearing conference was called to order, neither Mr. Stellabotte nor a representative of Mr. Stellabotte was present.  Prior to the prehearing conference, Respondent did not respond to telephone calls from counsel for Staff; did not contact the ALJ; did not contact Commission administrative staff; and did not seek to change the date or time of the prehearing conference.  Respondent’s absence from the prehearing conference is unexplained and is unexcused.  
23. Paragraph 28 of Decision No. R12-1319-I stated:  “The Parties are advised, and are on notice, that the ALJ will deem a party's failure to attend or to participate in the prehearing conference to be a waiver of objection to the decisions made and the procedural schedule established at the prehearing conference.”  (Bolding in original.)  In addition, Ordering Paragraph No. 3 of that Order stated:  “The Parties are held to the advisements contained in the Orders issued in this Consolidated Proceeding.”  Given the advisement, the ALJ deems Respondent’s unexplained and unexcused absence from the prehearing conference to be his waiver of objection to the rulings made during that prehearing conference.  
24. Staff proposed, and the ALJ found to be acceptable, a procedural schedule.  The ALJ will order the following procedural schedule:  (a) on or before December 19, 2012, Staff will file its list of witnesses and complete copies of the exhibits it will offer in its direct case; (b) on or before January 9, 2013, Respondent will file his list of witnesses and complete copies of the exhibits he will offer in its case; (c) on or before January 21, 2013, each party will file a corrected list of witnesses and complete copies of corrected exhibits; (d) on or before January 25, 2013, each party will file prehearing motions; (e) on or before February 1, 2013, the Parties will file any stipulation or settlement agreement reached; and (f) the evidentiary hearing will be held on February 6 and 7, 2013 in Colorado Springs, Colorado.  

25. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  Each witness (except a witness called in rebuttal) must be identified on the list of witnesses to be filed pursuant to ¶ 24, above.  For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a detailed statement of the testimony that the witness is expected to provide.  
26. With respect to the list of witnesses to be filed by Mr. Stellabotte, Mr. Stellabotte is advised, and is on notice, that the list must include him if he intends to testify.  

27. The Parties are advised, and are on notice, that no person will be permitted to testify on behalf of a party (except in rebuttal) unless the person is identified on the list of witnesses filed in accordance with this Order.  

28. Complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in cross-examination) will be filed in advance of the hearing as required in 
¶ 24, above.  

29. The Parties are advised, and are on notice, that no document will be admitted into evidence (except in rebuttal or when used in cross-examination) unless that document is filed in accordance with this Order.  

30. Rule 4 CCR 723-1-1405 will govern discovery.  

31. Rule 4 CCR 723-1-1100 will govern the treatment of information claimed to be confidential.  

32. The Parties are advised, and are on notice, that it is the responsibility of each party to bring to the evidentiary hearing a sufficient number of copies of each document that it wishes to offer as an exhibit.  This means that, at the hearing, a party must have at least four copies of each document:  one to be marked and retained by the Commission as the hearing exhibit; one to be given to the opposing party; one to be given to the ALJ; and one to be retained by the party offering the exhibit.  The Parties are advised, and are on notice, that the Commission will not make copies of documents that are offered as exhibits.  Parties are advised, and are on notice, that if a party does not have a sufficient number of copies of a document at the hearing, the ALJ may not admit the document into evidence.  

33. The Parties are advised, and are on notice, that the fact that, pursuant to the procedural schedule established in this Order, Parties are required to file complete copies of documents before the hearing does not relieve Parties of the responsibility to have the required number of copies at hearing.  

II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, John Stellabotte waived any objection to the rulings made, and the procedural schedule approved, during the prehearing conference in this matter held on November 28, 2012.  

2. The evidentiary hearing in this matter shall be held on the following dates, at the following time, and in the following location:  

DATES:
February 6 and 7, 2013  

TIME:
9:00 a.m. each day  

PLACE:
Colorado Department of Transportation  

Small Conference Room  

1480 Quail Lake Loop, Suite A  

Colorado Springs, Colorado  

3. The following procedural schedule is adopted:  (a) on or before December 19, 2012, Staff shall file its list of witnesses and complete copies of the exhibits it will offer in its direct case; (b) on or before January 9, 2013, John Stellabotte shall file his list of witnesses and complete copies of the exhibits he will offer in its case; (c) on or before January 21, 2013 and if necessary, each party shall file a corrected list of witnesses and complete copies of corrected exhibits; (d) on or before January 25, 2013, each party shall file prehearing motions; and (e) on or before February 1, 2013, the Parties shall file any stipulation or settlement agreement reached.  

4. Rule 4 Code of Colorado Regulations 723-1-1405 shall govern discovery.  

5. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern the treatment of information claimed to be confidential.  

6. If he elects to represent himself in this matter, Mr. Stellabotte shall be held to the standards set out in Decision No. R12-1184-I, mailed October 12, 2012, at ¶¶ 31-32.  

7. The Parties are held to the advisements contained in this Order and in the Orders previously issued in this Consolidated Proceeding.  

8. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Appended to the Staff’s motion is a Consolidated CPAN.  This document contains the alleged violations set out in, and the civil penalty assessments sought in, each of the 11 CPANs that comprise this Consolidated Proceeding.  
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