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I. procedural history  
1. On July 13, 2012, Dex Media East, Inc. (Dex or Petitioner), filed a Petition for Rulemaking (Original Petition) in which Dex asked that the Commission open a rulemaking proceeding to modify Rule 4 Code of Colorado Regulations (CCR) 723-2-2307.
  The Original Petition was filed pursuant to § 24-2-103, C.R.S., and Rule 4 CCR 723-1-1306
 and commenced this proceeding.  

2. On July 19, 2012, the Commission issued its Notice of Petition Filed and established an intervention period.  
3. On August 17, 2012, the Boulder Regional Emergency Telephone Service Authority (BRETSA) timely intervened in this matter.  

4. On August 17, 2012, Qwest Corporation, doing business as CenturyLink QC (CenturyLink), timely intervened in this matter.  
5. On September 20, 2012, by Decision No. C12-1091-I, the Commission:  (a) granted the Original Petition, in part; (b) identified practical and public interest concerns that, in the Commission’s opinion, warranted further development before consideration of the Original Petition on its merits; and (c) “refer[red] this matter to an Administrative Law Judge [(ALJ)] to solicit further input from interested stakeholders and persons and to determine appropriate procedural schedules prior to recommending the potential issuance of a [Notice of Proposed Rulemaking (NOPR)] by the Commission.”  Id. at Ordering Paragraph No. 2.  
6. On October 9, 2012, the Colorado Telecommunications Association (CTA) intervened in this matter.  
7. BRETSA, CenturyLink, and CTA, collectively, are the Intervenors.  Petitioner and Intervenors, collectively, are the Participants.  
8. On October 11, 2012, Dex filed a Verified Motion for Pro Hac Vice Admission of Brooks E. Harlow.  This motion is discussed below.  

9. Pursuant to Decision No. R12-1152-I,
 the ALJ held a prehearing conference on October 11, 2012.  The Participants were present, were represented, and took part.  
10. On October 16, 2012, the ALJ issued Decision No. R12-1196-I.
  In that Order at ¶ 13, the ALJ determined that, “[w]ith the participation of CTA and CenturyLink, the interests of the vast majority of rural telecommunications providers are represented in this proceeding.”  
Decision No. R12-1196-I established the following procedural schedule:  (a) no later than October 22, 2012, Dex would file an amendment to the Original Petition; (b) the 

11. Commission would notice the filing of the amendment, would provide the notice to “all persons ... identified by the Commission as being interested in telecommunications matters” (id. at Ordering Paragraph No. 2), and would solicit written comments to be filed no later than November 12, 2012;
 and (c) on December 10, 2012, a hearing would be held to take public comment on the substance of the comments filed in response to the amendment.  
12. On October 22, 2012, Dex filed its Amended Petition for Rulemaking (Amended Petition).  In that filing, Dex proffers its recommended amendments to Rule 4 CCR 
723-2-2307 (Rule 2307).  These amendments are more extensive than the amendments contained in the Original Petition.  
13. On October 24, 2012, the Commission issued its Notice of Amended Petition Filed.  In that notice, the Commission directed interested persons to file, no later than November 12, 2012, their comments “regarding whether the Commission should issue a Notice of Proposed Rulemaking and open a separate docket to consider the merits of the amended petition[.]”  Id. at 1.  The Commission also gave notice of the December 10, 2012 hearing to take comment from the public.  Id.  
14. On October 22, 2012, contemporaneously with filing the Amended Petition, Dex filed a Motion to Set Aside Interim Order Granting in Part Petition to Commence Rulemaking and Referring Matter of an Administrative Law Judge (Decision No. C12-1091-I) (Dex Motion).  

15. On October 26, 2012, BRETSA filed its Comments in Support of the Dex Motion.  

16. On November 1, 2012, CenturyLink filed its Response to Motion to Set Aside Interim Order.  

17. On November 1, 2012, CTA filed its Response to the Dex Motion.  

18. The ALJ understands that the Dex Motion is pending before the Commission.  This Report does not contain a recommendation with respect to the Dex Motion.  In this Report, the ALJ may reference the Dex Motion and the responses to that motion as those filings pertain to the issues identified by the Commission and referred to the ALJ.  
19. On October 26, 2012, BRETSA filed its Comments in Support of Dex Media East, Inc.’s Amended Petition for Rulemaking (BRETSA Comments on Amended Petition).  

20. On November 13, 2012, CenturyLink filed its Response to Amended Petition for Rulemaking (CenturyLink Response to Amended Petition).  

21. On November 13, 2012, CTA filed its Response to Dex Media East, Inc.’s Amended Petition for Rulemaking (CTA Response to Amended Petition).  
22. As of the date of this Report, no other person has filed comments in response to the Amended Petition.  
II. discussion and recommendations   

A. Participants.  

23. Dex is the official directory publisher for CenturyLink.  Under contract with CenturyLink, Dex publishes CenturyLink’s residential white pages directories.  

24. BRETSA is a regional emergency telephone service authority that administers the collection and disbursement of the E-911 Emergency Telephone Surcharge in Boulder County for the purpose of funding and providing E9-1-1 and 9-1-1 service and emergency notification.  BRETSA pays the monthly charge of the Basic Emergency Service Provider (BESP) for the aggregation, the routing, and the delivery of 9-1-1 calls to the Public Safety Answering Points and related BESP services.  
25. CenturyLink is an Incumbent Local Exchange Carrier (Incumbent LEC) and, thus, is subject to Rule 2307.  

26. CTA is an association comprised of 25 of the 29 rural telecommunications providers in Colorado.
  As LECs, the members of CTA are subject to Rule 2307.  
B. Rule 2307 and Proposed Amendments.  

27. As pertinent here, Rule 2307 now provides:  
(a)
Publication and distribution of directories.  


(I)
A LEC shall cause telephone directories to be published annually to include each exchange served by that LEC, including the name, address, and telephone number of all basic local exchange customers served by that exchange except for those requesting omission of their listing from the directory.  Each directory shall include a list of all exchanges in the local calling area.  


(II)
All telephone directories shall be revised annually.  ...  



(III)
Upon issuance, the LEC shall cause a copy of the published directory to be distributed free of charge to all customers served by that directory.  Upon request from a customer with more than one access line, a directory for each access line shall be provided at no charge.  A LEC shall provide additional free directories in response to a reasonable request from any customer.  Also, upon request from a customer, directories for the other exchanges in the customer’s local calling area shall be provided at no charge.  A copy of each directory published for each LEC shall be provided annually to the Commission.  Upon written request, public libraries within the state shall be provided free copies of the directories for all exchanges served by the LEC within the state.  
(b)
Directory information and instructions.  



(I)
An indication of the area included in the directory and the month and year of issue or, alternatively, the month and year through which the directory is effective shall appear on the front cover.  The phone service pages must include information on every [Incumbent LEC] and [Competitive LEC] with listings included in the directory.  Information pertaining to emergency calls, such as for the police and fire departments, shall appear conspicuously in the front part of the directory.  


(II)
The directory shall include:  instructions for placing local and long distance calls; instructions for placing calls to repair and directory assistance services, the business office website, if applicable; and the telephone number of the LEC’s business offices appropriate to the area served by the directory.  



(III)
Each directory shall include, in a prominent manner in the instructional section, notice of the Commission’s current toll free telephone number and the customer’s right to make inquiries regarding telecommunications services to the Commission.  

(c)
Directory assistance and intercept.  Omitted as not relevant.  
28. In the Amended Petition at 5-6, Dex proposes these amendments to Rule 2307:
  

(a)
Publication and distribution of directories.  
* * *  



(III)
Upon issuance, the LEC shall cause a copy of the published directory to be distributed free of charge to all customers served by that directory.  UPON ISSUANCE, THE LEC SHALL ENSURE THAT ALL CUSTOMERS SERVED BY THAT DIRECTORY HAVE ACCESS TO THE DIRECTORY.  A LEC SATISFIES THIS REQUIREMENT IF IT, OR ITS DIRECTORY PUBLISHER, OFFERS CUSTOMERS THE OPTION TO RECEIVE THE DIRECTORY UPON REQUEST, FREE OF CHARGE, AND WITHIN A REASONABLE TIME OF THE REQUEST.  IF A DIRECTORY REQUIRED BY THIS SECTION IS NOT DISTRIBUTED AUTOMATICALLY TO ALL CUSTOMERS, THEN THE LEC OR ITS DIRECTORY PUBLISHER SHALL (i) NOTIFY CUSTOMERS OF THE OPTION TO REQUEST THE DIRECTORY AND (ii) PROVIDE ALL CUSTOMERS[, EITHER] IN A DIRECTORY THAT IS DISTRIBUTED AUTOMATICALLY TO ALL CUSTOMERS (EXCEPT THOSE WHO AFFIRMATIVELY REQUEST NOT TO RECEIVE DIRECTORIES) OR [IN AN] ALTERNATIVE PRINTED FORM[,] THE INFORMATION REQUIRED BY SECTION 2307(b)(III), (IV), AND (V).  THE NOTICE SHALL INCLUDE A TOLL-FREE TELEPHONE NUMBER AND WEBSITE AND SHALL APPEAR ON THE FRONT COVER OF THE DIRECTORY THAT IS DISTRIBUTED AUTOMATICALLY TO ALL CUSTOMERS (EXCEPT THOSE WHO AFFIRMATIVELY REQUEST NOT TO RECEIVE DIRECTORIES) OR IN [THE] ALTERNATIVE PRINTED FORM.  Upon request from a customer with more than one access line, a directory for each access line shall be provided at no charge.  A LEC shall provide additional free directories in response to a reasonable request from any customer.  Also, upon request from a customer, directories for the other exchanges in the customer’s local calling area shall be provided at no charge.  A copy of each directory published for each LEC shall be provided annually to the Commission.  Upon written request, public libraries within the state shall be provided free copies of the directories for all exchanges served by the LEC within the state.  
(b)
Directory information and instructions.  

EACH DIRECTORY SHALL INCLUDE:  


(I)
An ON THE FRONT COVER, AN indication of the area included in the directory and the month and year of issue or, alternatively, the month and year through which the directory is effective.   shall appear on the front cover.  The phone service pages must include information on every [Incumbent LEC] and [Competitive LEC] with listings included in the directory.  Information pertaining to emergency calls, such as for the police and fire departments, shall appear conspicuously in the front part of the directory.  


(II)
PHONE SERVICE PAGES INCLUDING INFORMATION ON EVERY ILEC AND CLEC WITH LISTINGS INCLUDED IN THE DIRECTORY.  



(III)
ON THE FIRST PAGE OF THE DIRECTORY, INFORMATION PERTAINING TO EMERGENCY CALLS, SUCH AS FOR THE POLICE AND FIRE DEPARTMENTS, INCLUDING “911”; AND IF PROVIDED BY GOVERNMENTAL PUBLIC SAFETY AGENCIES, (i) ALTERNATIVE NUMBERS TO USE IN CASE OF AN OUTAGE OF THE 911 SYSTEM AND NON-EMERGENCY NUMBERS TO REDUCE INAPPROPRIATE USE OF 911, WHICH SHALL APPEAR CONSPICUOUSLY IN THE FRONT PART OF A DIRECTORY OR (ii) A REFERENCE TO THE SECTION OF THE DIRECTORY WHERE SUCH ALTERNATIVE NUMBERS APPEAR.  



(IV)
INSTRUCTIONS for placing local and long distance calls; instructions for placing calls to repair and directory assistance services, the business office website, if applicable; and the telephone number of the LEC’s business offices appropriate to the area served by the directory OR ALTERNATIVE INFORMATION PUBLICATION.  


(V)
Each directory shall include, in IN a prominent manner in the instructional section OF A DIRECTORY, notice of the Commission’s current toll free telephone number and the customer’s right to make inquiries regarding telecommunications services to the Commission.  
C. Information Developed by Referral to ALJ and Recommendation Concerning Further Action.  

29. In response to directives from the ALJ, including those requesting additional information, issued in this Docket, the proceeding has developed in five distinct ways since the Commission referred this matter to an ALJ.  

30. First, Dex clarified and expanded the scope of its petition for rulemaking.  In the Original Petition, Dex asked the Commission to open a rulemaking docket to amend only Rule 2307(a)(III).  Original Petition at 5.  As a result of the BRETSA intervention, discussion during the October 11, 2012 prehearing conference, and discussion with Intervenors, Dex now asks the Commission to open a rulemaking docket to amend Rules 2307(a)(III) and 2307(b), as shown above.  Amended Petition at 5-6.  
31. Second, as a result of BRETSA’s intervention and the ensuing discussions, Dex modified its original proposal to address BRETSA’s concerns.  Amended Petition at 13-14.  BRETSA is satisfied with the changes and supports the Amended Petition.  BRETSA Comments on Amended Petition at ¶ 1.  
32. Third, the Rural Incumbent LECs (Rural ILECs), through CTA, intervened in this Docket after the Commission referred this matter to an ALJ.  Although provided the opportunity to do so in its intervention and in later proceedings, CTA did not identify specific areas of concern or specific issues that the proposed amendment of Rule 2307 posed for Rural ILECs.  
33. Fourth, the LECs’ positions and concerns have crystallized.  

34. At present, the Rural ILECs represented by CTA appear to be satisfied with the Rule 2307 language proposed in the Amended Petition.  CTA Response to Amended Petition at ¶ 2.  They believe that nothing more can be achieved by continuing the investigation in this Docket, and they support the Dex Motion.  Id. at ¶ 1; CTA Response to the Dex Motion.  
35. CenturyLink, on the other hand, expresses reservations about the proposed Rule 2307 amendments.  The reservations go to the substance of the proposed amendments.
  CenturyLink neither states nor suggests that its concerns can be, or should be, addressed in this Docket.  
36. Fifth and finally, the Participants appear to be satisfied with what the referral to an ALJ has accomplished in this Docket.  No participant advocates or suggests that this Docket remain open for any purpose other than the Commission’s ruling on the Amended Petition.  
37. Based on the foregoing and on her review, the ALJ believes that ALJ Kirchubel developed information that meets the Commission’s objectives in referring this matter to an ALJ.  Specifically, ALJ Kirchubel solicited, and obtained, input from interested persons, including the Rural ILECs; held discussions with the Participants; and established a procedural schedule that resulted in the Amended Petition and, through the Notice of Amended Petition Filed, allowed interested persons the opportunity to comment on the Amended Petition.  All of that information is available for the Commission’s consideration.  
38. The ALJ sees no additional benefit (e.g., new information) to be derived from additional opportunity for comment in this Docket before the Commission rules on the Amended Petition.  In the ALJ’s opinion, the Amended Petition (in conjunction with the information developed by ALJ Kirchubel) is ready for Commission consideration.  
39. Based on the record in this Docket, the ALJ recommends that the Commission:  (a) grant the Amended Petition; (b) open a rulemaking proceeding that is limited to amendment of Rule 2307 and any conforming amendments that may be necessary (e.g., amendment to references to Rule 2307 that may appear in other rules); and (c) issue a NOPR based on the Rule 2307 language in the Amended Petition.  If the Commission grants the Amended Petition and opens a rulemaking proceeding, then interested persons will have the opportunity to present their concerns and recommendations -- such as those in the CenturyLink Response to Amended Petition -- in the course of the ensuing rulemaking docket.  
40. If the Commission grants the Amended Petition and opens a rulemaking proceeding, the Commission may wish to take administrative notice of Docket No. 12M-817T in the rulemaking docket.  
D. Recommendation Regarding Timing Issue.  
41. At the October 11, 2012 prehearing conference, as explained by the ALJ, Dex informed the ALJ and the Intervenors that, in March 2013, it would be  
making decisions related to the content and number of copies to be published for the Denver residential white pages.  Accordingly, Dex urge[d] the Commission to act quickly in this Docket and in any subsequent rulemaking docket in the hopes that the March 2013 order may reflect any modifications to [Rule 2307].  
Decision No. R12-1196-I at ¶ 7.  CenturyLink advocated that the Commission adopt a more deliberate approach and that the Commission not act in haste simply to permit Dex to meet its March 2013 deadline.  Id. at ¶ 8.  
42. Dex filed its Original Petition on July 13, 2012.  Dex did not seek a shortened intervention period.  The Commission established a 30-day intervention period, which expired on August 17, 2012; and Commission Staff could intervene until August 27, 2012.  Dex did not object to that intervention period.  
43. By Decision No. C12-1091-I, mailed on September 20, 2012, the Commission referred this matter to an ALJ for further development.  Dex did not move for reconsideration of that Order and the referral until October 22, 2012.  

44. By Decision No. R12-1196-I, the ALJ established a procedural schedule that includes a December 10, 2012 hearing to take comment.  It appears that ALJ Kirchubel intended to write his report to the Commission after that date.  Dex did not move for reconsideration of that Order.  Instead, Dex filed the Dex Motion on October 22, 2012.  
45. To amend Rule 2307, the Commission must do the following:  (a) hold a meeting to rule on the Amended Petition and grant the Amended Petition; (b) issue a NOPR; and (c) comply with the procedural requirements of § 24-4-103, C.R.S., which governs rulemaking.  This process will take several months and will begin in early December 2012.  
46. Assuming Rule 2307 is amended, Dex will need to await the final version of Rule 2307 in order to know:  (a) the required content of the Denver residential white pages and of any acceptable alternative printed form; and (b) the type of notice (whether it is opt-out, 
opt-in, or something else) that each customer is to receive with respect to the white pages directory.  In addition, Dex will need to await the final version of Rule 2307 in order to know which entity (e.g., the LEC, the directory publisher, someone else) is responsible for giving notice to, and processing responses from, customers.
  
47. Assuming Rule 2307 is amended and customer notice is required, Dex then will need to wait for customers’ responses and to use the customer response data to inform Dex’s publishing decisions concerning (at least) the number of copies of the Denver residential white pages that are to be printed.  
48. In view of these facts, it is probable that, for some time, Dex has been aware and has understood that an amended Rule 2307 will not be in effect in time for Dex to rely on the amended Rule 2307 when, in March 2013, Dex makes decisions related to the content of, and the number of copies to be published of, the Denver residential white pages.  
49. Given the foregoing, the ALJ finds that the stated desire of Dex to have an amended Rule 2307 in effect in time for Dex to make publishing decisions by its March 2013 target timeframe cannot be accommodated.  
E. Recommendation Regarding December 10, 2012 Hearing.  

50. At present, a December 10, 2012 hearing is scheduled to take additional public comment.  For the reasons discussed above with respect to the recommendation that there be no further proceedings in this Docket, the ALJ recommends that the Commission vacate that hearing.  
F. Recommendation Regarding Motion for Pro Hac Vice Admission of 
Brooks E. Harlow.  

51. On October 11, 2012, Dex filed a Verified Motion for Pro Hac Vice Admission of Brooks E. Harlow (Harlow Motion).  The Harlow Motion was filed pursuant to Rule 4 CCR 
723-1-1201(a), which governs the admission of attorneys not licensed to practice law in Colorado.  Rule 4 CCR 723-1-1201(a) requires compliance with Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 221.1.  

52. On October 22, 2012, the Commission received a notice from the Attorney Registration Office of the Supreme Court of Colorado.  That notice advised the Commission that Mr. Harlow has been assigned a Pro Hac Vice registration number.  

53. Whether to admit Mr. Harlow pro hac vice in a Commission proceeding rests with the Commission.  

54. The ALJ has reviewed the Harlow Motion, the Attorney Registration Office notice, and the requirements of Colo.R.Civ.P. 221.1.  Mr. Harlow has complied with Rule 4 CCR 723-1-1201(a) and Colo.R.Civ.P.221.1, the Harlow Motion states good cause, and no party will be prejudiced if the Harlow Motion is granted.  
55. The ALJ recommends that the Commission:  (a) grant the Harlow Motion; (b) admit Mr. Harlow pro hac vice to represent Dex in this Docket; and (c) if the Amended Petition is granted, note that Mr. Harlow’s representation of Dex is also appropriate in the follow-on rulemaking docket.  The ALJ makes this recommendation because, for all practical purposes, the two dockets are one continuous proceeding.  
� This Rule is found in the Rules Regulating Telecommunications Providers, Service, and Products, Part 2 of 4 Code of Colorado Regulations 723.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  This Order was issued on October 4, 2012.  


�  That Order reviews in detail the discussion that occurred during the prehearing conference.  


�  The filing date was a State holiday and the Commission was closed.  Thus, the comments were due no later than November 13, 2012, the next business day.  


�  All of the rural telecommunications providers in Colorado either received actual notice of this proceeding or have their interests represented by CenturyLink.  Decision No. R12-1196-I at ¶¶ 4-5, 13.  


�  Omitted sections are indicated by asterisks.  The proposed deletions are shown as strike-throughs, and the proposed additions are shown in capital letters.  


�  For example, CenturyLink questions the requirement that customers must “opt-in” (i.e., make a written request for a directory) in order to obtain a white pages directory; suggests a transition or trial period of an “opt-out” process to assess customer response; and recommends that the Commission assure that, as modified, Rule 2307 protects the affected LECs, customers, and other interested persons.  


�  If Rule 2307 is amended, it may not address the issue of the entity that is to give notice.  In that event, given that CenturyLink and Dex have a contract pursuant to which Dex publishes CenturyLink’s white pages (Amended Petition at 2), those entities may need to address the issue through their contract.  If so, negotiation of that issue may prove to be time-consuming.  
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