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I. statement

1. On September 4, 2012, BMH Corp, LLC (BMH or Applicant) filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.  That filing commenced this docket.

2. On September 24, 2012 Applicant filed an amendment to the application. Unless the context indicates otherwise, reference in this Order to the Application is to the September 4, 2012 filing as supplemented on September 24, 2012.

3. On September 10, 2012, the Commission issued notice of the Application as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 

passengers

between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso and Jefferson, State of Colorado.

RESTRICTIONS:  This application is restricted:

(a)
to the transportation of passengers who are recipients of Medicaid;

(b)
to providing Non-Medical Transportation (NMT) services for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado 80203; and

(c)
against the transportation of passengers to and from airports, bars, hotels, restaurants, and casinos.

4. On October 10, 2012, Colorado Cab Company LLC, doing business as Denver Yellow Cab and Boulder Yellow Cab and Colorado Springs Transportation LLC (Intervenors), timely intervened of right.

5. On October 24, 2012 Interim Order No. R12-1220-I was issued scheduling a prehearing conference for November 26, 2012 and requiring Applicant to Show Cause why legal counsel is not required.

6. On November 26, 2012, the prehearing conference was held. At the prehearing conference Applicant was represented by Yuliya Gostishchua and Intervenors were represented by Mark Valentine.

7. Interim Order No. R12-1220-I also vacated the procedural schedule in this matter.  During the pre-hearing conference, the parties agreed to a procedural schedule as follows:

Applicant’s Initial Witness and Exhibit List due date
December 14, 2012

Intervenors’ Witness and Exhibit List due date
January 4, 2013

Evidentiary Hearing on Application
January 14, 2013

8. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.  

9. Any party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of evidence near the end of the hearing).  

10. All parties are advised that this proceeding is governed by the Rules of Practice and Procedure found at 4 Code of Colorado Regulations (CCR) 723-1, Part 1.  The ALJ expects the parties to comply with these rules.  The rules are available on the Commission’s website (www.dora.state.co.us/puc) and in hard copy from the Commission.  

11. As of the prehearing conference, Applicant has not made a filing concerning legal representation as required by Interim Order No. R12-1220-I. During the prehearing conference Applicant was again ordered to make this required filing according to Commission requirements. 

A. Legal Representation

12. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent his or her own interests, or the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has found this requirement to be mandatory.  In addition, the Commission has held that, if a party does not meet the criteria of Rule 4 CCR 723-1-1201(b), then there are two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no legal effect; and, second, a non-attorney may not represent that party in a Commission adjudicative proceeding.
  
13. This is an adjudicative proceeding before the Commission.  Applicant is a Colorado limited liability company, is a party in this matter, and is not represented by an attorney.  

14. If Applicant wishes to be represented by an individual who is not an attorney, then it must meet the legal requirements established in Rule 4 CCR 723-1-1201(b)(II).  This means that:  (a) Applicant must be a closely-held entity; (b) the amount in controversy must not exceed $10,000; and (c) Applicant must provide certain information to the Commission.  
15. Applicant has the burden to prove that it is entitled to proceed in this case without an attorney.  To meet that burden of proof, Applicant must provide information so that the Commission can determine whether it may proceed without an attorney.  To show that it may proceed without an attorney, Applicant must do the following:  First, it must establish that it is a closely-held entity, which means that it has no more than three owners.  See, § 13-1-127(1)(a), C.R.S.  Second, it must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely-held entity before the Commission only if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the authority of the officer to represent the closely-held entity.
  
16. Applicant will be ordered either to obtain counsel or to show cause why 
Rule 4 CCR 723-1-1201 does not require it to be represented in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  
17. If Applicant elects to obtain counsel, then its counsel must enter an appearance in this matter on or before close of business on December14, 2012.
18. If Applicant elects to show cause, then, on or before close of business on, December 14, 2012, it must show cause why Rule 4 CCR 723-1-1201 does not require it to be represented by legal counsel in this matter.  To show cause, each party must make a verified (i.e., sworn) filing that:  (a) establishes that it is a closely-held entity as defined above; (b) establishes that the amount in controversy in this matter does not exceed $10,000 (including a statement explaining the basis for that assertion); (c) identifies the individual whom the party wishes to have as its representative in this matter; (d) establishes that the identified individual is an officer of the party’s company; and (e) if the identified individual is not an officer of the party’s company, has appended to it a resolution from the party’s Board of Directors that specifically authorizes the identified individual to represent the party in this matter.
19. Applicant is advised, and is on notice, that if it fails either to show cause or to have its legal counsel file an entry of appearance on or before close of business on December 14, 2012, then the ALJ may order Applicant to obtain counsel, or may dismiss the Application.  Applicant is advised, and is on notice that, if the ALJ issues an order requiring it to obtain legal counsel, Applicant will not be permitted to proceed in this matter without counsel.  
If the ALJ permits BMH to proceed pro se (that is, without an attorney) in this matter, BMH is advised, and is on notice, that its representative will be bound by the 

20. same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  
[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  
People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well to civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies to Commission proceedings.  
II. ORDER

A. It Is Ordered That:

1. An evidentiary hearing is scheduled in this matter as follows:


DATE:

January 14, 2013

TIME:

9:00 a.m.


PLACE:
Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

2. BMH LLC must choose either to obtain legal counsel or to make a show cause as to why it is not required to be represented by an attorney in this matter.
3. If BMH LLC elects to obtain legal counsel, then legal counsel shall enter an appearance in this proceeding on or before December 14, 2012.
4. If BMH LLC elects to show cause, then on or before December 14, 2012, it shall make a filling to show cause why it is not required to be represented by legal counsel.  The show cause filing shall meet the requirements set out in ¶ 18, above.
5. The procedural schedule set out in ¶ 7, above, is adopted.

6. Rule 4 Code of Colorado Regulations (CCR) 723-1-1100 of the Rules of Practice and Procedure shall govern the treatment of information and documents claimed to be confidential.

7. Rule 4 CCR 723-1-1405 shall govern discovery in this proceeding.

8. This Order is effective immediately.

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� See, e.g., Decisions No. C05-1018, Docket No. 04A-524W issued August 30, 2005; No. C04-1119, Docket No. 04G-101CP issued September 28, 2004; and No. C04-0884, Docket No. 04G-101CP issued August 2, 2004.


� Section 13-1-127(1)(i), C.R.S., defines "officer" as "a person generally or specifically authorized by an entity to take any action contemplated by" § 13-1-127, C.R.S.  


� As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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