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I. STATEMENT

1. On August 23, 2012, Staff of the Public Utilities Commission (Staff) gave notice to Mr. Scott James Riedel (Petitioner or Mr. Riedel) of the initial qualification determination disqualifying his eligibility to drive for exempt passenger carriers and/or taxi carriers pursuant to § 40‑10.1-110, C.R.S., and Rule 6105 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.  Hearing Exhibit 2.

2. On September 7, 2012, Petitioner timely filed his petition for an order reversing Staff’s initial determination. 
3. By minute entry during the Commissioners’ Weekly Meeting held September 19, 2012, this matter was referred to an Administrative Law Judge (ALJ) for disposition.  

4. On September 13, 2012, Staff filed its Notice of Intervention by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.

5. By Decision No. R12-1118-I, issued September 25, 2012, a hearing was scheduled in this matter for October 10, 2012.  

6. By Decision No. R12-1168-I, issued October 10, 2012, the matter was continued to November 7, 2012, so that Mr. Riedel could obtain counsel.  A deadline was established for counsel to enter an appearance.

7. On October 19, 2012, Mr. Mark L. Bryant, Esq. timely entered his appearance on behalf of Mr. Riedel. 

8. At the scheduled time and place, the hearing continued. All parties appeared and participated through counsel.  Mr. Riedel testified on his own behalf and Mr. Tony Cummings testified on behalf of Staff.  Confidential Hearing Exhibit 1 and Hearing Exhibit 2 were identified, offered, and admitted into evidence.  

9. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record and exhibits of this proceeding, as well as a recommended decision.

II. FINDINGS OF FACT

10. Mr. Cummings is a Criminal Investigator employed in the Commission’s Transportation Safety and Enforcement Unit.  In the normal course of his employment, he processes taxi and limousine driver applications. Once someone submits their fingerprints to the Commission, the fingerprints are forwarded to the Colorado Bureau of Investigation (CBI) and the Federal Bureau of Investigation.  Mr. Cummings processed Mr. Riedel’s application.

11. Based upon information provided from the CBI, Mr. Cummings obtained records regarding proceedings in the District Court for Jefferson County, Colorado.  Based thereupon, Mr. Cummings concluded Mr. Riedel was disqualified from driving.  See Confidential Hearing Exhibit 1.

12. Mr. Cummings found that Mr. Riedel was convicted of first-degree arson, a class III felony, on June 20, 2005. Pursuant to Rule 6105(f)(II)(D), that conviction supports the Commission Staff’s initial disqualification of Mr. Riedel from driving.  The disqualification letter was issued on August 23, 2012. See Hearing Exhibit 2.

13. Mr. Riedel was incarcerated following his conviction. He was released in September 2011 and is currently serving two years of parole. There are several conditions of his parole, including drug and alcohol testing as well as ongoing communication requirements with the parole officer.  Arrangements were made with his parole officer to submit restitution payments of one hundred dollars per month.

14. Prior to the events leading to his conviction, Mr. Riedel had approximately eight years of experience driving and operating limousines. During that time, he had no regulatory problems and no disciplinary action was initiated against him by the Commission.

15. Mr. Riedel testified that the arson for which he was convicted was not related to his work at the time. 
16. Mr. Riedel is currently employed as a part-time manager by Chateau Dental, a dental practice. He also owns 303 Limos, a luxury limousine carrier, with his fiancée, 
Ms. Randi Bottoms. Mr. Riedel testified that Ms. Bottoms owns approximately eight cars that are fully insured and operated by 303 Limos. The company employs approximately ten people.  Ms. Bottoms is not currently qualified to drive. Mr. Riedel contends it would be a hardship on the company if he were not able to drive. Based on the current disqualification, additional costs have been incurred to ensure the office is staffed day-to-day with a qualified driver.

17. There are no limitations upon Mr. Riedel's driver’s license at this time.  Upon notice of disqualification, Mr. Riedel immediately stopped driving for 303 Limos.  He then requested a hearing in this matter.

18. The following is a summary of evidence presented during a confidential session regarding the conviction:  [BEGIN CONFIDENTIAL]




[END CONFIDENTIAL]

19. Mr. Riedel’s testimony is uncontroverted.  Staff presented no evidence aside from the findings leading to the initial determination.  Staff presented no evidence to rebut Mr. Riedel’s testimony.  Staff made no recommendation regarding the petition.

III. ANALYSIS AND CONCLUSIONS

20. A comprehensive view of the statutory scheme, and Commission rules implementing that scheme, must be undertaken in light of the obligation to protect the health, safety, and welfare of the traveling public as well as public policy to aid ex-offenders in their rehabilitation to society.    

21. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-105(7), C.R.S.  Petitioner is the proponent of the order because he commenced the proceeding and requests reversal of Staff’s initial determination. Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  Petitioner bears the burden of proof by a preponderance of the evidence.  Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

22. First degree arson under the circumstances present is a conviction of a felony involving moral turpitude.  This conclusion is consistent with, and supported by, several circuit courts of appeal.

23. “Arson, which is not a minor offense, ‘necessarily involves an “act of baseness or depravity contrary to accepted moral standards”’ and is thus a crime involving moral turpitude.” Ruiz v. Holder, 446 Fed. Appx. 68, 69 (9th Cir. 2011) quoting Rodriguez-Herrera v. INS, 52 F.3d 238, 239 (9th Cir. 1995), quoting Grageda v. INS, 12 F.3d 919, 921 (9th Cir. 1993). 

24. The Eleventh Circuit Court of Appeals concluded that second-degree arson involves moral turpitude:  

While "moral turpitude" is not defined by statute, we have recognized it involves "an act of baseness, vileness, or depravity in the private and social duties [**6]  which a man owes to his fellow men, or to society in general, contrary to the accepted and customary rule of right and duty between man and man." Itani v. Ashcroft, 298 F.3d 1213, 1215 (11th Cir. 2002) (citations omitted). "Whether a crime involves the depravity or fraud necessary to be one of moral turpitude depends upon the inherent nature of the offense, as defined in the relevant statute, rather than the circumstances surrounding a defendant's particular conduct." Id. at 1215-16. That is, the determination that a crime involves moral turpitude is made categorically based on the statutory definition or nature of the crime, not the specific conduct predicating a particular conviction…. 
The conduct prohibited by the statute--the willful destruction of a structure by fire or explosion without a lawful, legitimate purpose--evinces a certain baseness in the private and social duties a man owes to society and is "contrary to the accepted and customary rule of right and duty between man and man." Id. at 1215; see also Lofton v. State, 416 So. 2d 522, 523 (Fla. 4th DCA 1982) (stating an essential element of second-degree arson is the State's showing "the willful act was done without a legitimate, lawful purpose"). Based on this categorical approach, we hold HN7second-degree arson constitutes a crime involving moral turpitude. See  [**8]  also Rodriguez-Herrera v. INS, 52 F.3d 238, 239 n.2 (9th Cir. 1995) (noting "that arson necessarily involves moral turpitude is undisputed"); In re S--, 3 I. & N. Dec. 617, 617-18 (BIA 1949) (holding arson is a crime involving moral turpitude).
Vuksanovic v. United States AG, 439 F.3d 1308, 1311 (11th Cir. 2006).
25. The Third Circuit Court of Appeals has held arson to be a crime involving moral turpitude.  Pretelt v. AG of the United States, 370 Fed. Appx. 338, 339 (3d Cir. 2010).

26. The Fourth Circuit Court of Appeals has held arson to be a crime involving moral turpitude.  Mbea v. Gonzales, 482 F.3d 276, 277 (4th Cir. 2007).

27.  “An individual who wishes to drive either a taxicab for a motor carrier that is the holder of a certificate to provide taxicab service issued under part 2 of this article or a motor vehicle for a motor carrier that is the holder of a permit to operate as a charter bus, children's activity bus, luxury limousine, or off-road scenic charter under part 3 of this article shall submit a set of his or her fingerprints to the commission.”  § 40-10.1-110(1), C.R.S.

28. The individual:

whose criminal history record is checked pursuant to this section is disqualified and prohibited from driving motor vehicles for the motor carrier described in subsection (1) of this section if the criminal history record check reflects that:

(a) The individual is not of good moral character, as determined by the commission based on the results of the check;

(b) (I) The individual has been convicted of a felony or misdemeanor involving moral turpitude.

(II) As used in this paragraph (b), "moral turpitude" includes any unlawful sexual offense against a child, as defined in section 18-3-411, C.R.S., or a comparable offense in any other state or in the United States.
(c) Within the two years immediately preceding the date the criminal history record check is completed, the individual was:

(I) Convicted in this state of driving under the influence, as defined in 
section 42-4-1301 (1) (f), C.R.S.; driving with excessive alcoholic content, as described in section 42-4-1301 (2) (a), C.R.S.; driving while ability impaired, as defined in section 42-4-1301 (1) (g), C.R.S.; or driving while an habitual user of a controlled substance, as described in section 42-4-1301 (1) (c), C.R.S.; or

(II) Convicted of a comparable offense in any other state or in the United States.
§ 40-10.1-110(3), C.R.S.

29. The plain language of § 40-10.1-110(3), C.R.S., does not state whether one or all three of the conditions in paragraphs (a), (b), and (c) must be met for disqualification.  However, applying the paragraphs demonstrates that they can only reasonably operate independently.  Interpretation otherwise would lead to a ridiculous result.  To conclude otherwise would mean that a driver would only be disqualified from driving if the Commission finds them not to be of good moral character, they have been convicted of a felony or misdemeanor involving moral turpitude, and they have been convicted of a specified alcohol-related offense within two years.

30. With this interpretation in mind, the Commission makes no finding whatsoever as to the moral character of an individual that has been convicted of a felony or misdemeanor involving moral turpitude, as set forth in paragraph (b).  Rather, disqualification results from the demonstrated conviction without any consideration of character at the time of petition.  It would appear that the Legislature adopted two objective disqualification criteria not dependent upon a Commission determination as to moral character.  See §§ 40-10.1-110(3)(b) and (c),  C.R.S.  

31. Next, it must be considered whether the conviction at issue is a conviction within the scope of § 40-10.1-110(3)(b)(I), C.R.S., in light of the definition in § 40-10.1-110(3)(b)(II), C.R.S.  Paragraph (b)(II) specifically includes any unlawful sexual offense against a child as a felony or misdemeanor involving moral turpitude as used in the paragraph.  By the limiting phrase “[a]s used in this paragraph (b),” does the included term mean “moral turpitude,” or is it illustrative of qualifying convictions involving moral turpitude?
32. “When the legislature specifically includes one thing in a statute, it implies the exclusion of another.” See A.D. Store Co. v. Exec. Dir., 19 P.3d 680, 682 (Colo. 2001) (acknowledging the doctrine of expressio unius est exclusio alterius); Black's Law Dictionary 661 (9th ed. 2009) (defining the term). Because the General Assembly explicitly included some groups that would not normally be considered "public employee[s]" under the CGIA, it necessarily excluded all other groups not fitting the definition.”  Henisse v. First Transit, Inc., 247 P.3d 577, 580 (Colo. 2011)
33. Thus, express inclusion of a sexual offense against a child as a crime involving moral turpitude implies exclusion of other crimes involving moral turpitude as the term is used in § 40-10.1-110(3)(b), C.R.S.  If the Legislature intended this narrow construction, it could easily have identified the specific conviction of an offense defined in § 18-3-411, C.R.S., without need to reference involvement of moral turpitude.  On the other hand, a sexual offense against a child may be specifically included without limitation.

34. Assuming hypothetically that an unlawful sexual offense against a child is illustrative of all other crimes involving moral turpitude, then a driver convicted of any crime involving moral turpitude would forever be disqualified from driving under § 40-10.1-110(3)(b) C.R.S.  This outcome conflicts with §§ 40-10.1-110(3)(a) and (4), C.R.S.  

35. The Commission can disqualify an individual from driving when found to be not of good moral character.  When determining the moral character of an individual wishing to drive, § 24-5-101(2), C.R.S., states that “the fact that such applicant has, at some time prior thereto, been convicted of a felony or other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application.”  Section 24-5-101(2), C.R.S., made applicable to a finding of moral character by 
§ 40-10.1-110(4), C.R.S.  Thus, consistent with the express public policy of § 24-5-101(2), C.R.S., someone can be found of good moral character (and not be disqualified under 
§ 40-10.1-110(3)(a), C.R.S.) notwithstanding a conviction of a felony or other offense involving moral turpitude following rehabilitation for someone accepting responsibilities and being a productive member of society.

36. Express provision for qualification to drive despite being convicted of a felony or other offense involving moral turpitude would be rendered meaningless if that same person could never avoid disqualification under § 40-10.1-110(3)(b), C.R.S.

37. To resolve the conflict, and consistent with the rule of statutory construction addressed above, moral turpitude in § 40-10.1-110(3)(b)(I), C.R.S., is limited in scope to the usage defined in § 40-10.1-110(3)(b)(II), C.R.S.  Thus, only individuals convicted of an unlawful sexual offense against a child will be permanently barred qualification. 

38. Based upon the foregoing, Staff’s initial disqualification must necessarily rest upon the driver not being of good moral character.  § 40-10.1-110(3)(a), C.R.S.  This is consistent with the conclusion in Rule 6105(f) that a driver is not of good moral character based upon specified convictions of crimes involving moral turpitude.

39. Under the circumstances at bar (e.g., conviction of a felony involving moral turpitude other than relating to an unlawful sexual offense against a child), the Commission must make a finding as to Petitioner’s moral character at the time of this petition.

40. First degree arson is defined in § 18-4-102(1) C.R.S.:  “A person who knowingly sets fire to, burns, causes to be burned, or by the use of any explosive damages or destroys, or causes to be damaged or destroyed, any building or occupied structure of another without his consent commits first degree arson.”

41. The procedures established for this proceeding are found in Rule 6105(f)(IV).

42. Staff is an indispensable party and bears the burden of going forward to demonstrate the reasons for its initial determination.  Rule 6105(j), 4 CCR 723-6.  Staff has met that burden by demonstrating Mr. Riedel’s conviction addressed above.

43. Thereafter, Mr. Riedel bears the burden of proving that Staff’s initial determination is not supported by fact or law.  Rule 6105(j), 4 CCR 723-6.  

44. The Commission considers the petition using the standards set forth in 
§ 24-5-101(2), C.R.S.  Rule 6105(j), 4 CCR 723-6.  

45. Mr. Riedel has several years of experience driving for, and operating, a transportation provider.  Mr. Riedel was convicted of a crime unrelated to driving a motor vehicle.  He has served the required time with the Department of Corrections and was released more than a year ago.  He continues to meet the conditions of his parole and has no limitation upon his driver’s license.  He is supporting his family and is making payments toward the balance of reparations due.  In addition to providing transportation service, he has maintained employment at Chateau Dental for a substantial time.  

46. It appears more likely than not that Mr. Riedel is of good moral character.   He is rehabilitated, accepts responsibilities, and is a productive member of society.  Under the demonstrated circumstances, he will no longer be disqualified from driving.

47. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Petition of Mr. Scott James Riedel (Petitioner or Mr. Riedel) to reverse the driver disqualification determination pursuant to Rule 4 Code of Colorado Regulations 
723-6-6105 is granted.

2. Mr. Scott James Riedel is qualified to drive for a passenger carrier.

3. Docket No. 12M-990TR is closed and all further proceedings vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge
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