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I. statement
1. On September 4, 2012, the Regional Transportation District (RTD) filed an application requesting authority to abolish the at-grade highway-rail crossing at 13th Avenue and the RTD West Corridor tracks, National Inventory No. 245728B, in the City of Lakewood, County of Jefferson, State of Colorado. (Application).  

2. Notice of the Application was provided by the Commission to all interested parties pursuant to § 40-6-108(2), C.R.S., on September 19, 2012.

3. On October 24, 2012, RTD filed the Affidavit of Paul Deeley attesting that notice of the proposed closure of the crossing was posted on both sides of the crossing on September 19, 2012 and included a photo of the notice posted.  The posted notice complies with Commission Rule 4 Code of Colorado Regulations (CCR) 723-7-7208(c) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.

4. On October 5, 2012, a letter protesting and objecting to the closure of the 13th Avenue crossing was filed by Richard H. York.  Mr. York objects to the closure because of a number of damages and issues that RTD has allegedly created with the closure of this crossing.  Mr. York states that he has contacted RTD numerous times with no response and would appreciate any action from the Commission on this matter.

5. On October 23, 2012, a Permissive Intervention Regarding Disabled Persons Access was filed by Jerald E. Jones concerning the closing of the 13th Avenue crossing.  Mr. Jones is a resident of the Daniels Garden Neighborhood and outlines numerous issues created by the closure of this crossing to pedestrian and disabled persons in the area of the crossing.  Mr. Jones requests that he be granted permissive intervention in the instant matter, and that RTD provide disabled pedestrian access from the closed end of 13th Avenue to the west side of Quail Street with suggested options provided.  

6. By Commission Interim Order No. C12-1239-I, issued October 31, 2012, the Commission deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.  

7. According to information contained in Interim Order No. C12-1239-I, RTD has already abolished the crossing of 13th Avenue in the City of Lakewood by the closure of 13th Avenue across the railroad right-of-way.  RTD states that following a hearing held before an Administrative Law Judge of the Public Utilities Commission on September 16, 2011, RTD’s Assistant General Manager of Capital Programs issued a memorandum directing that RTD will receive Commission approval before commencing crossing construction or demolition.  However, in the case of 13th Avenue, the work had already been completed before the issuance of this memorandum.  RTD re-confirms its acknowledgement of Commission jurisdiction over crossing abolishment and understands that if the Commission denies the request for abolishment of this crossing, RTD may have to remove the modifications and improvements already constructed at the crossing.

A. Intervention

8. Commission Rule of Practice and Procedure 4 CCR 723-1-1401(a) requires that notice of intervention as of right or a motion to permissively intervene shall be filed within 30 days of the Commission notice of any docketed proceeding.  The Commission issued notice of the Application on September 19, 2012.  Consequently, the deadline to intervene as of right or to petition to permissively intervene in the above-captioned proceeding was October 19, 2012.  

9. Pursuant to Rule 1401(c), a motion to permissively intervene shall:

state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.

Rule 1401(c) further requires that:

the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

10. The Permissive Intervention Regarding Disabled Persons Access filed by Mr. Jerald E. Jones will be construed as a motion to permissively intervene pursuant to Rule 1401.  It is noted that the motion was filed four days after the conclusion of the intervention period.  Mr. Jones’ motion did not include a reason for the late-filed intervention.  However, it is found that granting Mr. Jones’ request for intervention will not prejudice RTD in this proceeding.  Indeed, RTD did not oppose the motion.  Additionally, it is found that the motion to permissively intervene satisfies the elements of Rule 1401(c).  Therefore, the motion to permissively intervene of Mr. Jerald E. Jones will be granted. 

B. Pre-hearing Conference

11. In order to facilitate the orderly and expeditious resolution of this proceeding, it is appropriate to schedule a pre-hearing conference.  Therefore, a pre-hearing conference in this matter will be set for Wednesday, November 28, 2012.  The Parties should be prepared to discuss whether the issues outlined in Mr. Jones’ intervention have been resolved, whether resolution is possible and in what timeframe, or whether it will be necessary to set an evidentiary hearing in this proceeding, and if so, a date and procedural schedule for such a hearing.  

II. order

A. It Is Ordered That:

1. The Permissive Intervention Regarding Disabled Persons Access filed by Mr. Jerald E. Jones is construed as a Motion to Permissively Intervene pursuant to Commission Rule 4 Code of Colorado Regulations 723-1-1401.

2. The Motion to Permissively Intervene of Mr. Jerald E. Jones is granted.

3. A pre-hearing conference is scheduled in this matter as follows:

DATE:
November 28, 2012

TIME:
1:30 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

4. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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PAUL C. GOMEZ
________________________________
                     Administrative Law Judge
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