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I. STATEMENT  

1. On June 20, 2012, the Town of Wellington (Wellington, Town, or Applicant) filed a verified application with six attachments.  In that filing, the Town seeks authority to widen the roadway; to construct a new sidewalk; to install active warning equipment including flashing lights, gates, and bells; and to install a parallel pedestrian roadway crossing west of the crossing of Washington Avenue (also known as Larimer County Road 64) with the BNSF Railway Company (BNSF) tracks in Wellington, County of Larimer, State of Colorado (the Project).  The June 20, 2012 filing commenced this proceeding.  

2. On June 27, 2012, the Commission gave public notice of the application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  In addition, that notice established an intervention period and a procedural schedule.  On August 13, 2012, Decision No. R12-0944-I vacated that procedural schedule.  
3. On July 5, 2012, Applicant filed a verified amended application with seven attachments.  The July 5, 2012 filing superseded the June 20, 2012 filing.  
4. On July 27, 2012, BNSF timely filed (in one document) an Entry of Appearance and Notice of Intervention.  In that filing, BNSF states that it opposes the application until:  (a) BNSF can review the amended application; (b) the details of the Project are final; and (c) an agreement has been entered into to accomplish the work.  In addition, BNSF points to a number of potential safety issues with respect to the proposed pedestrian crossing.  

5. On August 10, 2012, by Decision No. C12-0929-I, the Commission granted BNSF’s intervention.  

6. BNSF is the Intervenor.  Wellington and BNSF, collectively, are the Parties.  Both Parties are represented by counsel.  

7. By Decision No. C12-0929-I, the Commission deemed the amended application complete within the meaning of § 40-6-109.5, C.R.S., and referred this matter to an Administrative Law Judge (ALJ).  Wellington waived the provisions of § 40-6-109.5, C.R.S., with respect to this docket.  

8. In referring this docket to an ALJ, the Commission directed the ALJ to address the Commission’s  

concern about the proposed location of the pedestrian crossing of Washington Avenue in relation to the location of the highway-rail crossing of Washington Avenue.  There appears to be only 50’ of distance between the centerline of the highway-rail crossing and the centerline location of the proposed pedestrian crosswalk.  This limited distance could create a situation where vehicles are stopped waiting for pedestrians to use the crosswalk  and are stopped on the tracks of the highway-rail crossing, creating an unsafe situation for both the motor vehicle driver and the pedestrians using the proposed crosswalk.  

Decision No. C12-0929-I at ¶ 7.  
9. On September 4, 2012, by Decision No. R12-1029-I, the ALJ approved and established the procedural schedule proposed by the Parties.  On September 5, 2012, by Decision No. R12-1042-I, the ALJ scheduled the evidentiary hearing in this matter for November 7, 2012.  By this Decision, the ALJ vacates that hearing date.
  

10. Pursuant to the procedural schedule, on September 14, 2012, Applicant filed its Initial Witness and Exhibit Lists.  

11. Pursuant to the procedural schedule, on September 27, 2012, Intervenor filed its Initial Witness and Exhibit List.  

12. On November 5, 2012, Wellington filed an Unopposed Motion for Amendment of Application (Motion).  The Second Amended Application accompanied the filing.  The Second Amended Application incorporates the majority of, and supersedes, the amended application filed on July 5, 2012.  

13. The Second Amended Application has seven exhibits and incorporates Exhibits A, D, F, and G appended to the amended application filed on July 5, 2012.  Attached to the Second Amended Application are three documents that amend Exhibits B, C, and E as filed on 
July 5, 2012.
  

14. The Motion is unopposed.  As a result, waiving response time to the Motion will not prejudice any party.  The ALJ will waive response time to the Motion.  

15. With respect to the substance of the Motion, the ALJ finds that the Second Amended Application addresses the issues raised by BNSF in its intervention and the concern identified by the Commission in Decision No. C12-0929-I.  The ALJ finds that the Motion states good cause and that granting the Motion will not prejudice any party.  The ALJ will grant the Motion and will order that the Second Amended Application (including the appended exhibits) supersedes the amended application filed on July 5, 2012.  

16. Unless the context indicates otherwise, reference in this Decision to the Application is to the Second Amended Application filed on November 5, 2012.  

17. Unless the context indicates otherwise, reference in this Decision to an Exhibit to the Application is to the Exhibit filed on July 5, 2012, as modified by Exhibits B, C, and E filed on November 5, 2012.  

18. On November 6, 2012, BNSF filed an Amended Notice of Intervention.  In that filing, BNSF states that it neither opposes nor contests the Application.  BNSF also states that, if no other person intervenes, BNSF has no objection to the Commission considering the Application pursuant to the Commission’s modified procedure.  

19. BNSF is the sole intervenor in this docket.  Based on BNSF’s statements in the Amended Notice of Intervention, the ALJ finds that the Application is neither contested nor opposed.  

20. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403,
 the uncontested and unopposed Application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed Application can be, and should be, considered under the Commission’s modified procedure and without a formal hearing.  
21. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSIONS  
22. The Commission has subject matter jurisdiction in this matter pursuant to 
§§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.  For purposes of this proceeding, the Commission has personal jurisdiction over Applicant and BNSF.  Section 40-4-106(2), C.R.S.  
23. The Commission gave notice to all interested parties, including the adjacent property owners.  
Applicant is the Town of Wellington, which is located in Larimer County, State of Colorado.  Pursuant to § 30-11-107(1)(h), C.R.S., Wellington is authorized to construct, to alter, 

24. and to discontinue any road running into or through the Town.  The Project is proposed to be constructed within Wellington.  
25. Intervenor BNSF is a corporation in good standing in Colorado.  BNSF owns and operates the track that the Project will cross.  

26. The U.S. Department of Transportation (US DOT) National Inventory Crossing ID Number for the Project is 244-957-S.  The Project is located at BNSF Milepost No. 85.76.  
27. At present, BNSF has one set of tracks that crosses Washington Avenue.  Application at ¶ 3.  At present, six to eight through trains per day cross Washington Avenue; and the maximum timetable speed is 49 miles per hour at the Project site.  Within the next five years, BNSF anticipates a five percent increase in the number of trains over the Washington Avenue crossing.  Application at ¶ 7.  

28. Washington Avenue is a Major Collector roadway.  It is used by routine motor vehicle traffic, by emergency vehicles, and by school buses.  

29. In addition to motor vehicle traffic, pedestrian traffic crosses BNSF’s tracks at Washington Avenue.  At present, the pedestrian traffic consists principally of school children and those accompanying them who are going to and from Eyestone Elementary School and Wellington Junior High School.  Application at ¶¶ 3 and 4.  In the future, a new regional park will be constructed in the area; this will result in increased pedestrian traffic across BNSF’s tracks at or near Washington Avenue.  Id. at ¶ 3.  

30. At present and based on a Monday through Friday count, an average daily total (ADT) of 1,548 motor vehicles cross the BNSF tracks at Washington Avenue.  Application at ¶ 6.  Wellington estimates a significant increase in ADT over the next 20 years.  Id. at ¶ 7.  The record does not contain a statement of the current speed limit on Washington Avenue.  

31. At present, the Washington Avenue crossing has cross-buck signage.  

32. If approved, the Project
 will widen the roadway; will construct a new sidewalk; will install active warning equipment including flashing lights, gates, and bells; and will construct a parallel pedestrian roadway crossing west of the Washington Avenue crossing.  Specifically, Wellington will construct a sidewalk through BNSF’s right-of-way, and there will be active “warning devices [that] include automatic flashing light signals, gates and constant warning devices.”  Application at ¶ 8.  

The proposed signal installation will be constructed and installed in accordance with the Rail/Highway Grade Crossing Protection Specification of the Association of American Railroads, the specifications of the Public Utilities Commission and the standards of the Manual on Uniform Traffic Control Devices, latest edition.  
Id. at ¶ 10.  
33. The total estimated cost to construct the Project is approximately $ 508,000.  Application at Exhibit C.  The Town will pay the entire cost of the Project.  Application at ¶ 9.  
34. Wellington anticipates commencing construction in 2012, depending on the date on which the Commission approves the Application and authorizes the Project.  Application at ¶ 11.  Applicant has not established a date by which construction will be completed.  Id.  

35. The ALJ finds that the record supports granting the Application, subject to conditions.  Subject to the conditions stated in this Decision, the ALJ will grant the Application.  

36. Subject to the conditions stated in this Decision, the ALJ will authorize Wellington to construct, and will order Wellington to construct, the Project as described in the Application, including the Exhibits.  
37. As a condition on the grant of authority, Wellington will be ordered to file, on or before January 11, 2013, a copy of the signed construction and maintenance agreement with BNSF for the Project.  Construction on the Project may not begin until the construction and maintenance agreement has been signed and filed with the Commission.  

38. As a condition on the grant of authority, Wellington will be ordered to inform the Commission in writing when the Project is completed (completion report).  Wellington will be ordered to file the completion report within ten calendar days of the date on which the Project is completed.  The Commission expects the completion report to be filed on or before April 4, 2014.  The Commission understands, however, that the completion report may be filed earlier or later than April 4, 2014, depending on changes or delays to the construction schedule.  
39. As a condition on the grant of authority, BNSF will be ordered to update the US DOT Inventory form for Crossing No. 244-957-S to reflect the changes made to the crossing as a result of this Decision.  The Commission expects BNSF to file the updated 
US DOT Inventory form no later than April 4, 2014.  

40. As a condition on the grant of authority and pursuant to Rule 4 CCR 
723-7-7211(c),
 Wellington will be ordered to maintain, at its own expense, the crossing that this Decision authorizes Wellington to construct.  

41. Pursuant to Rule 4 CCR 723-7-7211(a) and Rule 4 CCR 723-7-7301(a), BNSF will continue to be responsible for maintaining the tracks and appurtenances and the railroad equipment at US DOT National Inventory Crossing No. 244-957-S, BNSF Milepost No. 85.76, in the County of Larimer, State of Colorado.  

42. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. Consistent with the discussion above, the Unopposed Motion for Amendment of Application is granted.  
2. Subject to the conditions stated in this Decision, the Second Amended Application filed on November 5, 2012 by the Town of Wellington is granted.  
3. Subject to the conditions stated in this Decision, the Town of Wellington is authorized to construct, and shall construct, an at-grade crossing of, and a pedestrian crossing of, the BNSF Railway Company tracks at U.S. Department of Transportation (US DOT) National Inventory Crossing No. 244-957-S, BNSF Milepost No. 85.76, in the County of Larimer, State of Colorado, as described in the Second Amended Application filed on November 5, 2012.  
4. The authority granted by Ordering Paragraph No. 3 is conditioned as follows:  the Town of Wellington shall file, on or before January 11, 2013, a copy of the signed construction and maintenance agreement for the at-grade crossing and the pedestrian crossing at 
US DOT National Inventory Crossing No. 244-957-S, BNSF Milepost No. 85.76, in the County of Larimer, State of Colorado.  The Town of Wellington shall make its filing in this Docket.  The Town of Wellington shall not begin construction of the at-grade crossing and the pedestrian crossing until the construction and maintenance agreement has been signed and filed with the Commission.  
5. The authority granted by Ordering Paragraph No. 3 is conditioned as follows:  the Town of Wellington shall file a report with the Commission to inform the Commission when the at-grade crossing and the pedestrian crossing are completed (completion report).  The Town of Wellington shall file the completion report within ten calendar days of the date on which the 
at-grade crossing and the pedestrian crossing are completed.  The Town of Wellington shall make its filing in this Docket.  The Commission expects the completion report to be filed on or before April 4, 2014.  That said, the Commission understands that the completion report may be filed earlier or later than April 4, 2014, depending on changes or delays to the construction schedule.  
6. The authority granted by Ordering Paragraph No. 3 is conditioned as follows:  the BNSF Railway Company shall file, on or before April 4, 2014, a copy of the updated 
US DOT Inventory form for Crossing No. 244-957-S that reflects the changes made to that crossing as a result of this Decision.  BNSF Railway Company shall make its filing in this Docket.  
7. The authority granted by Ordering Paragraph No. 3 is conditioned as follows:  the Town of Wellington shall maintain, at its own expense, the at-grade crossing and the pedestrian crossing at US DOT National Inventory Crossing No. 244-957-S, BNSF Milepost No. 85.76, in the County of Larimer, State of Colorado.  
8. The BNSF Railway Company shall continue to be responsible for maintaining the tracks and appurtenances and the railroad equipment at US DOT National Inventory Crossing No. 244-957-S, BNSF Milepost No. 85.76, in the County of Larimer, State of Colorado.  
9. The Commission retains jurisdiction to enter such orders as may be necessary to effectuate the purposes of this Decision.  
10. The evidentiary hearing scheduled for November 7, 2012 is vacated.  
11. Response time to the Unopposed Motion for Amendment of Application is waived.  
12. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

13. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, to modify, to annul, or to reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

14. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



� On November 7, 2012, the Parties received notice that the evidentiary hearing was vacated.  This Decision memorializes that ruling.  


� Exhibit B is the warning device placement drawing for the Project and supersedes the Exhibit B attached to the amended application.  Exhibit C is BNSF’s October 25, 2012 cost estimates for the Project and replaces two pages in the Exhibit C attached to the amended application.  Exhibit E is the roadway improvement construction drawings for the Project and replaces some of the drawings contained in the Exhibit E attached to the amended application.  


�  This Rule is found in the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723.  


�  Appended to the Application are seven exhibits that describe the Project and its costs.  Exhibit A is a diagram of BNSF’s right-of-way at the Project.  Exhibit B is a diagram (filed on November 5, 2012) showing the placement of the constant warning control devices.  Exhibit C contains:  (a) BNSF’s October 25, 2012 cost estimates for the constant warning control devices at the crossing (filed on November 5, 2012); (b) BNSF’s cost estimates for resurfacing the crossing and replacing the track structure; and (c) Wellington’s cost estimates for the sidewalk extension and pavement at the crossing.  Exhibit D is the vicinity map of the location of the Project.  Exhibit E contains the plans (as amended by the November 5, 2012 filing) for the Project.  Exhibit F is a diagram of the major collector street section detail.  Exhibit G is an aerial photograph on which adjacent property owners are identified.  


�  This Rule is found in the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723.  
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