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I. STATEMENT

1. On June 29, 2012, Applicant Black Hills/Colorado Electric Utility Company, L.P., doing business as Black Hills Energy (Black Hills) filed an application (Application) requesting that the Commission enter an Order granting a Certificate of Public Convenience and Necessity (CPCN) for the decommissioning of Unit 1 and Unit 2 at the W.N. Clark Station.  The Application was supported by the pre-filed testimony and exhibits of witnesses Jason Hartman and Bryan Owens.

2. On July 3, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.

3. On July 27, 2012, a Petition to Intervene was filed by the Board of Water Works of Pueblo, Colorado (Board of Water Works), and by the Fountain Valley Authority (FVA) through their counsel.  The Petition establishes that the Board of Water Works and FVA are providers of water services to the areas of Pueblo and Fountain/Colorado Springs, Colorado, respectively, and that both obtain electricity from Black Hills.

4. On July 31, 2012, the Colorado Office of Consumer Counsel (OCC) filed its Notice of Intervention by Right, Entry of Appearance, and Request for Hearing through counsel.  The OCC identified concerns regarding the costs of the proposed decommissioning project.

5. On August 2, 2012, a Motion to Intervene was filed by Noble Energy, Inc. (Noble) and EnCana Oil & Gas (USA) (EnCana), through their counsel.  Noble and EnCana are involved in exploration, development, production, and delivery of natural gas in Colorado.  As such, they allege an interest in the implementation of the Commission’s orders in Docket No. 10M-254E and, more generally, in matters affecting the deployment and planning for natural gas-fired generation in the State of Colorado which, in turn, may impact the business operations of Noble and EnCana.  Although Noble and EnCana did not assert any opposition to the Application, these parties did request a hearing.

6. On August 13, 2012, Trial Staff of the Commission (Staff) filed its Notice of Intervention by Right and Entry of Appearance through counsel.
  Staff generally supported the Application and did not request a hearing.

7. On August 15, 2012, the Application was deemed complete by minute order of the Commission and referred to the undersigned administrative law judge (ALJ) for disposition.

8. Pursuant to Decision No. R12-0984-I, issued on August 20, 2012, the ALJ granted the interventions of the Board of Water Works, FVA, Noble, and EnCana.  The ALJ acknowledged interventions as of right by Staff and the OCC.  As the OCC, Noble, and EnCana had requested a hearing, the ALJ requested that the parties propose a procedural schedule including a hearing date.  Lastly, the ALJ extended the period for a Commission Decision as permitted by § 40-6-109.5(1), C.R.S.

9. On August 30, 2012, Noble and EnCana made a filing withdrawing their respective requests for a hearing in this matter.

10. On August 31, 2012, the OCC also withdrew its request for hearing based on discussions with Black Hills that resolved the concerns asserted by the OCC.

11. On August 31, 2012, in light of the fact that only parties that had requested a hearing had withdrawn such requests, Black Hills made a filing seeking to have this proceeding determined pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1403(a), Rules of Practice and Procedure.  Although Black Hills represented that the other parties supported the request, the filing was not endorsed by any other party and made no mention of such filing being otherwise authorized by the intervenor parties.

12. Pursuant to Decision No. R12-1045-I, issued on September 6, 2012, the ALJ gave formal notice of the request to have the matter decided under Commission Rule 1403 as a motion by Black Hills and permitted the parties to respond by or before September 14, 2012, if they desired to do so.  No party filed any response indicating an objection to the request to have this matter decided pursuant to Rule 1403.

13. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits of this proceeding along with a written recommended decision.

II. Findings and Conclusions

A. Background

14. Previously, in Docket No. 10M-254E, the Commission considered the emissions reduction plan proposed by Black Hills in response to passage of the Clean Air Clean Jobs Act in 2010.  As approved by the Commission, the plan contemplates decommissioning the coal-fired W.N. Clark Station (Unit 1 and Unit 2) and replacing the associated loss in generation capacity
 by upgrading the natural gas-fired Pueblo Airport Generation Station.

15. The Commission decision in Docket No. 10M-254E found that the retirement of Clark Station by 2013 is needed and consistent with the public interest.  Due to the age of the generation units at Clark Station,
 the Commission found that installing emission controls or 
re-powering Clark Station with alternative fuel to be neither economically feasible nor 
cost-effective.
  

16. As to the costs of decommissioning the Clark Station Coal Units, the Commission directed Black Hills to make a filing under Rule 3103 of the Rules Regulating Utilities, 4 CCR 723-3, requesting authority to amend its Certificate of Public Convenience and Necessity for Clark Station to allow for its retirement before the end of 2013.  Id at pages 17-18.  Additionally, the Commission waived certain provisions under Rule 3103 and specified that the Black Hills application include limited elements that were identified in the Decision.

B. Motion for Determination Under Rule 1403

17. Review of the interventions granted in this Docket reveals that only the OCC identified specific concerns with the relief sought by Black Hills in this Docket.  In its filing of August 31, 2012, the OCC made clear that these concerns had been resolved.

18. Additionally, with the OCC filing and that of Noble and EnCana on August 30, 2012, no party currently requests a hearing in this matter.

19. The ALJ provided an opportunity to all parties to respond to the request of Black Hills to have this matter determined as uncontested.  No party responded.

20. Rule 4 CCR 723-1-1403(a) provides that the Commission may determine an application without a hearing either upon its own initiative or the motion of a party if the application is uncontested or unopposed, a hearing is not requested or required by law, and the application is accompanied by a sworn statement verifying sufficient facts and supported by attachments or exhibits that adequately support the filing.

21. The ALJ finds that the Application in this Docket meets the criteria stated in Rule 1403(a).  The Application is uncontested and no hearing is required.  Black Hills filed a verification of Bryan S. Owens, Manager of Colorado Electric Regulatory Affairs, personally attesting to the truth and accuracy of the contents of the Application.  In addition, the Application was supported by sworn testimony and exhibits as noted above.

22. For good cause shown and in the absence of any objection thereto, the ALJ will proceed with a determination of the merits of the Application under the Commissions modified proceedings.

C. CPCN Criteria

23. The Rules Regulating Electric Utilities prescribe that Commission authority is required before a utility may extend, restrict, curtail, abandon, or discontinue without equivalent replacement any facility not in the ordinary course of business.  4 CCR 723-3-3103(a).  The ALJ finds that the decommissioning of the Clark Station represents a significant modification to the facility that is not in the ordinary course of business.  
24. As noted above, the Commission has already found the decommissioning of Clark Station to be necessary and in the public interest.  The Commission modified the filing requirements of the subject Application by limiting the elements that Black Hills was bound to establish.  The Commission specified the following criteria: 
· the information required in Commission Rules 3002(b) and 3002(c), consistent with conventional application filings;

· a description of the proposed facilities to be decommissioned and/or removed;

· estimated costs of the decommissioning and/or removal of these facilities; and

· anticipated start date of the decommissioning and/or removal work, a schedule for these activities, and a completion date.

25. In his Direct Testimony, Mr. Jason Hartman
 considered a number of options by which the Clark Station could be decommissioned.  These ranged from essentially shuttering the facility to completely dismantling it and performing site mitigation to remove any industrial contamination.  Although the former option represents the cheapest method of decommissioning, it results in the greatest potential liability to Black Hills and simply defers demolition and 
clean-up to a later, but inevitable, time.  Complete demolition and clean-up is a more expensive alternative now, but it represents a more responsible approach that will not leave a derelict facility and contaminated soils in place.

26. Black Hills believes that complete demolition is the more sensible alternative and the ALJ concurs.  Removal of industrial contamination sooner rather than later will inure to the benefit of the public, as will elimination of shuttered industrial buildings that will be a potential blight to the community.  These steps will have to be taken someday, and it is logical for the expense to be borne by ratepayers who have benefitted from the operation of Clark Station instead of those who will come later.

27. Mr. Hartman estimated the cost of decommissioning the Clark Station at approximately $4.2 million.  This expenditure would result in the complete dismantling and demolition of the facilities and environmental remediation of the site, including costs for site security and maintenance.
  Mr. Hartman notes that this amount does not account for the salvage value of copper and structural steel.  Additional costs of the decommissioning are estimated, including $1,309,500 for relocation of distribution facilities, and $1,599,381 for the construction of a new substation facility to replace the equipment currently located at the Clark Station.  Mr. Hartman references additional expenses associated with the administration of the project and completion of a Phase II environmental study but does not provide an estimate of the costs.

28. The shutdown of the Clark Station is not mandated until the end of 2013.  Black Hills proposes to begin the bidding process in the first half of 2013, with demolition work to begin in late 2013 or early 2014.  The complete decommissioning project is slated for completion by December, 2014.  

29. The ALJ has reviewed the estimated costs and proposed schedule with the Commission’s Advisory Staff and finds that Black Hills’ plan to competitively bid the contract for decommissioning both units of the Clark Station and remediating the site to be a reasonable approach for controlling costs that will ultimately be passed on to ratepayers.

30. Black Hills has not proposed a recovery mechanism for the costs associated with decommissioning the Clark Station.  In addition, Black Hills has not estimated certain costs of the project including a Phase II environmental study or the internal administrative costs associated with the bidding and execution of the project.  Accordingly, this Recommended Decision makes no finding regarding the prudence of such anticipated costs.

31. Additionally, Black Hills has not described a mechanism whereby the salvage value of commodities such as copper and structural steel will be accounted for in the cost of the decommissioning.  These costs of these commodities were recovered by ratepayers and therefore an appropriate credit for the net salvage value should be applied to reduce the project costs. 

32. Accordingly, the ALJ finds that the Application is in the public interest and should be granted subject to the following condition:  any request to recover the actual costs of decommissioning the Clark Station facility must demonstrate that such costs are just and reasonable and include a proper credit for the net value of commodities salvaged in the process.

33. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  
III. order

A. The Commission Orders That:

1. The Motion of Applicant Black Hills/Colorado Electric Utility Company, L.P., doing business as Black Hills Energy (Black Hills) to have the merits of this uncontested Application considered pursuant to the Commission’s modified procedures under 4 Code of Colorado Regulations, 723-1-1403(a) is granted.

2. The Application of Black Hills for approval of its decommissioning plan for the W.N. Clark Station, Unit 1 and Unit 2 (Clark Station), is granted.

3. Applicant Black Hills is granted a Certificate of Public Convenience and Necessity for the decommissioning of Clark Station subject to the condition that any subsequent request to recover the actual costs of decommissioning the Clark Station facility must demonstrate that such costs are just and reasonable and include a proper credit for the net value of commodities salvaged in the process.  No finding is made here regarding the prudence of potential costs, such as a Phase II environmental study or the internal administrative costs associated with the bidding and execution of the decommissioning project, that were omitted from the estimates presented by Black Hills.
4. Docket No. 12A-763E is now closed and all proceedings are vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                    Administrative Law Judge



�  The Notice stated that Black Hills had not filed testimony and exhibits as of the date of the Notice.  This is incorrect, as noted in Paragraph No. 1, above.  Accordingly, the Application is subject to § 40-6.109.5(1), C.R.S.


�  Staff’s filing was timely by operation of Commission Rule 1203.  4 Code of Colorado Regulations �723-1-1203.


�  Approximately 42 MW.


�  Unit 1 began commercial operation in 1955, and Unit 2 began in 1959.


�  See Decision No. C10-1330, Docket No. 10M-254E issued December 15, 2010, at page 17.


�  Mr. Hartman is the Director of Generation Project Engineering for Black Hills.


�  This total estimate is broken down as follows:  $2,088,000 for complete demolition, $396,654 for asbestos remediation, and $1,700,000 for remaining environmental remediation.
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