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I. STATEMENT
1. On September 10, 2012, Petitioner Danford Wells Eldridge (Petitioner) filed a Petition to reverse an initial determination of driver disqualification pursuant to Commission Rule 6105.  4 Code of Colorado Regulations (CCR) 723-6-6105, Rules Regulating Transportation by Motor Vehicle.
2. On September 10, 2012, the Petition was assigned Docket No. 12M-993TR and on September 19, 2012, it was assigned to the undersigned Administrative Law Judge (ALJ) for disposition by minute order of the Commission.
3. On September 24, 2012, Trial Staff of the Commission (Staff) filed its Notice of Intervention, Entry of Appearance and Request for Hearing through counsel.  

4. Pursuant to Decision No. R12-1113-I issued September 25, 2012, a hearing was scheduled for October 25, 2012.

5. On September 28, 2012, Staff filed their Motion to Vacate and Reschedule.  Petitioner did not object to the motion and so by Decision No. R12-1180-I issued October 12, 2012, the hearing was rescheduled for October 30, 2012.

6. The hearing in this matter was convened as scheduled on October 30, 2012.  Petitioner appeared pro se.  Staff appeared through its counsel.  Staff presented the testimony of Mr. Anthony Cummings,
 and Petitioner testified on his own behalf.  Staff offered Exhibit Nos. 2, 4, 5, and Confidential Exhibit 1 which were admitted.  Petitioner offered Exhibits A through S, which were admitted by stipulation of both parties. Exhibits C, D, H, G, I, and M were Confidential Exhibits.  At the conclusion of the evidence the ALJ took the matter under advisement.

7. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. FINDINGS OF FACT

8. Mr. Eldridge is 66 years-old and is employed by 303 Limousine Services. 
He was initially hired to be a driver but has worked in their office pending the outcome of this docket.

9. In the summer of 2012, Mr. Eldridge submitted a set of his fingerprints to the Commission and requested a driver background check in accordance with Commission Rule 6105.  4 CCR 723-6-6105.

10. Investigator Cummings performs safety and compliance investigations for the Commission.  His duties include processing requests for driver background checks and continued monitoring of driver qualifications pursuant to Rule 6105.

11. Investigator Cummings regularly reviews a database of criminal arrest and conviction records maintained by the Colorado Bureau of Investigation (CBI).  In 2012, these records revealed that Mr. Eldridge had been arrested and convicted of a class 2 felony. 
See Confidential Hearing Exhibit 1.  

12. On August 2, 2012, Investigator Cummings issued a letter to Mr. Eldridge  informing him of a Commission determination disqualifying him from driving for a limited regulation passenger carrier or taxi carrier. See Hearing Exhibit No. 2.  The letter explained to Mr. Eldridge his ability to petition to reverse the initial determination of disqualification.

13. Mr. Eldridge received the August 2, 2012 letter and immediately ceased his work as a commercial driver.  He has not driven since, although he continues to perform administrative duties as needed for 303 Limousine Services.  

14. The underlying facts of Mr. Eldridge’s conviction are long, complex, and involve a very serious incident. The incident that brought about the disqualification occurred on April 7, 1980 in Adams County, Colorado.  

15. Prior to the incident, Mr. Eldridge enlisted in the United States Marine Corps in 1963 at age 17. While Mr. Eldridge was in basic training, an accident occurred that led to the death of four fellow Marines. 

16. This incident led to a diagnosis of Post-Traumatic Stress Disorder. Mr. Eldridge was honorably discharged from the Marines in 1965. He currently receives full disability payments from the Department of Veteran Affairs. See Hearing Exhibits B and M.   

17. In 1967 he married Rosalie Rangel and had two daughters. Mr. Eldridge and Rosalie Rangel were divorced in 1973 and he was awarded custody of both of his children. 
See Hearing Exhibit G 

18. In 1975 he graduated cum laude from Washington State University with a degree in Police Science and Administration. See Hearing Exhibit E.  Mr. Eldridge also married Monica Salazar.

19. After graduation, Mr. Eldridge worked for the State of Washington Department of Corrections as a parole and probation officer.  In 1978 he returned to Colorado and worked as a corrections officer and as a police officer with the Wheat Ridge Police Department. 

20. During this time his relationship with his wife deteriorated and was marked with numerous separations and reconciliations. Mr. Eldridge decided to move to Yakima, Washington in March of 1980. In Yakima he worked for the Yakima County Sheriff’s Department as a corrections officer.

21. In April of 1980, Mr. Eldridge returned to Colorado and murdered his wife.

22. Mr. Eldridge was advised to plead guilty by reason of insanity to the charges of murder and kidnapping. Mr. Eldridge refused the suggestion, believing he should be held responsible for his wife’s death. 

23. For the next six years Mr. Eldridge was in custody, much of it at the Colorado Mental Health Institute at Pueblo (CMHIP). In 1986 Mr. Eldridge pled guilty to second degree murder and not guilty by reason of insanity to second degree kidnapping. Mr. Eldridge was sentenced to 24 years incarceration and given six years credit for time served. For the kidnapping charge Mr. Eldridge was committed to CMHIP. He was to be held at CMHIP until he was found to be competent. 

24. Mr. Eldridge was in full custody of the state until 2004 when he entered a community based treatment program.  After three years he petitioned the court for release from his commitment to the Colorado Department of Human Services. On July 18, 2008, Mr. Eldridge was released from the commitment. See Hearing Exhibit L.  
25. Mr. Eldridge has not re-offended or had any law enforcement contact since his release.  

26. In February of 2012, Mr. Eldridge was hired by 303 Limousine Services.

III. DISCUSSION AND CONCLUSION

27. Pursuant to § 40-10.1-110(1), C.R.S., an individual who wishes to drive a motor vehicle for a carrier that is the holder of a permit to operate as a luxury limousine, inter alia, must submit a set of fingerprints to the Commission.  The Commission is directed to submit the fingerprints to the CBI for the purpose of obtaining a criminal history of the driver-applicant and is authorized to receive information relating to such record check.  Id.

28. An individual whose criminal history record reflects that the person is not of good moral character and/or has been convicted of a felony or misdemeanor involving moral turpitude shall be disqualified and prohibited from operating motor vehicles for the carrier.  
Id at subsections (3)(a) and (b).

29. Commission Rule 6105(f)(I) mandates an initial determination that a driver is not of good moral character and shall be disqualified from driving if convicted of a felony or misdemeanor involving moral turpitude.  Crimes of moral turpitude include a Class 2 felony of the type referenced in Findings of Fact No. 11, above. 

30. Pursuant to Rule 6105(j)(III) a driver who is disqualified and prohibited from driving may, within 60 days of receiving notice of the Commission’s determination, file a petition to reverse the initial determination.

31. The burdens of proof in a proceeding arising from a driver’s petition are spelled out in Rule 6105(j)(IV):  Staff shall be an indispensable party and shall have the burden of going forward to demonstrate the reasons for the initial determination; the driver shall bear the burden of proving that Staff’s initial determination is not supported by fact or law.

32. Pursuant to § 40-10.1-110(4), C.R.S., the Commission “shall consider the information resulting from the criminal history record check in its determination as to whether the individual has met the standards set forth in section 24-5-101 (2), C.R.S.”  That latter statute provides that 

[w]henever any state or local agency is required to make a finding that an applicant for a license, certification, permit, or registration is a person of good moral character as a condition to the issuance thereof, the fact that such applicant has, at some prior thereto, been convicted of a felony other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application.  The intent of this section is to expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.  Id.
33. The record clearly establishes that Staff’s initial determination of ineligibility was warranted by Petitioner’s conviction of a Class 2 felony.

34. Petitioner did not establish that the initial determination was not supported by fact or law.  The extent to which Mr. Eldridge remains ineligible to operate a commercial vehicle hinges therefore on the mandate to consider the Petition under the standards of § 24-5-101(2), C.R.S.

35. The factual circumstances that led to Mr. Eldridge being involved in a criminal investigation were extremely troubling as he described them.  It should be noted that the record does not include evidence from any other source regarding these underlying events, only the account of Mr. Eldridge himself.  

36. The focus of Staff’s initial determination, however, was the Class 2 felony conviction of Mr. Eldridge which occurred 32 years ago.  

37. Mr. Eldridge has taken responsibility for his actions on that day.  There is evidence that from the day of the incident up until today, he has blamed no one but himself. It is also clear that some mental health issues may have contributed to the incident.

38. In his testimony, Mr. Eldridge acknowledged that he may have been his own worst enemy during his time of commitment. 

39. It is also apparent that this long struggle has resulted in a changed person. The undersigned ALJ was impressed with the testimony of Mr. Eldridge. It was the testimony of a person who has experienced trouble in his life but has worked through the difficulties and wants to be a productive member of society. The testimony was credible, intelligent, and from the heart. 

40. The numerous letters of support are also a testament to Mr. Eldridge’s current state of mind. Positive statements from doctors and employers are strong evidence of rehabilitation.

41. Mr. Eldridge has also formed a strong bond with his children.  Through testimony and a letter of support, Mr. Eldridge has demonstrated the ability to maintain relationships with those closest to him.  

42. Since his full release in 2008, Mr. Eldridge has done nothing to cause the undersigned ALJ any concern.

43. Mr. Eldridge has worked in the transportation industry in Colorado. There is no record of customer complaints or problems arising out of his performance of these duties.

44. Overall, Mr. Eldridge made a positive impression on the ALJ as a person who is generally responsible and is striving to be a productive member of society.  With due consideration for the policy of expanding employment opportunities for persons who, notwithstanding a conviction, otherwise demonstrate that they have been rehabilitated and are ready to accept responsibility as law-abiding citizens, the ALJ is persuaded that Mr. Eldridge has sufficient moral character to serve the traveling public in Colorado safely and competently. 

45. The ALJ therefore recommends that the initial determination of disqualification of Mr. Eldridge be reversed. 

46. Petitioner may submit a new set of fingerprints and the Commission shall perform a new background check pursuant to Rule 6105, then the Commission shall not take into account the prior convictions on August 27, 1986 for the incident on April 5, 1980, in determining Petitioner’s eligibility to operate a motor vehicle for hire.

47. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:  

1. The Petition filed by Danford Wells Eldridge (Petitioner) is granted.

2. The Petitioner may submit new fingerprints to the Commission pursuant to 4 Code of Colorado Regulations 723-6-6105.  

3. The Commission shall not take into account the convictions on August 27, 1986, for the incident that occurred on April 5, 1980, in determining Petitioner’s eligibility to operate a motor vehicle for hire.

4. Docket No. 12M-993TR is now closed and all further proceedings vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge









�  Mr. Cummings is a Criminal Investigator employed by the Commission’s Transportation Safety and Enforcement Unit.
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