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I. statement

1. Heaven Wheels Transportation, LLC (Applicant), initiated the captioned proceeding on June 28, 2012, by filing an application seeking Commission authority to extend operations under Contract Carrier Permit No. B-09966.  Filed with the application were letters of support and a Certificate from the Office of the Secretary of State of the State of Colorado attesting to Applicant’s good standing as a limited liability company.

2. On July 2, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed as follows:

For an order of the Commission authorizing the extension of Contract Carrier Permit No. B-09966.

…

If granted, the extended Permit No. B-09966 will read:

Transportation of 

passengers 
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, Larimer, and Weld, [State of Colorado].
  

RESTRICTIONS: 

(A)
to providing Non-Medical Transportation (NMT) and Non-Emergent Medical Transportation (NEMT) services for the Colorado Department of Health Care Policy and Financing, 1570 Grant Street, Denver, Colorado, 80202; and 

(B)
passengers who are recipients of Medicaid.
3. On July 5, 2012, Staff of the Commission issued a deficiency letter to Applicant noting the application requirements and requesting that Applicant file additional information related to Applicant’s managerial, operational, and financial fitness.

4. On August 1, 2012, Applicant made confidential filings in this Docket responsive to the request of Commission Staff for additional information.

5. Also on August 1, 2012, Colorado Cab Company, LLC, doing business as Boulder SuperShuttle (Colorado Cab); Colorado Springs Transportation, LLC (CST); and Shamrock Taxi of Ft. Collins, Inc. (Shamrock) collectively filed their Entry of Appearance and Notice of Intervention by Right through counsel.
  This filing attached the respective Commission authorities for the named Intervenors as follows:  No. 150 held by Colorado Cab; No. 109 held by CST; and No. 13043 held by Shamrock.

6. On August 8, 2012, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

7. Pursuant to Decision No. R12-0977-I, issued on August 17, 2012, Applicant was ordered to make filings concerning its legal representation and disclosing the witnesses and exhibits it intended to introduce in support of the application.  For their part, Intervenors were ordered to make disclosures of witnesses and exhibits as well.

8. Pursuant to Decision No. R12-1052-I, issued on September 10, 2012, a hearing was scheduled to convene on October 5, 2012.  This date had been proposed by the ALJ in the Interim Order dated August 17, 2012, and neither party advised of any conflict or objection to the hearing going forward on October 5.

9. On September 13, 2012, Intervenors filed a Motion in Limine and Motion to Dismiss (Motion).  The Motion was based on the alleged failure by Applicant to make the filings required by Decision No. R12-0977-I.

10. On September 21, 2012, Intervenors filed their disclosures of witnesses and exhibits as directed.   

11. On October 5, 2012, the ALJ convened the hearing as scheduled.  No party appeared.  The ALJ addressed the procedural history noted above, confirmed from Commission records that Applicant had not made the filings required by Decision No. R12-0977-I, and noted that Applicant had filed no response to the Motion.  At the conclusion of the hearing, the matter was taken under submission.

12. Accordingly, the ALJ now transmits to the Commission the record of the proceeding together with a written recommended decision in accordance with, and pursuant to § 40-6-109, C.R.S.  

II. Discussion and Conclusion

13. Pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1500 of the Rules of Practice and Procedure, Applicant bears the burden of establishing that it should be entitled to extend its operations as proposed here.

14. Decision No. R12-0977-I clearly stated that no witness will be permitted to testify and no exhibit received in evidence, except in rebuttal, unless such witness and/or exhibit is identified on a disclosure filed and served in accordance with the procedural schedule.  The purpose of the disclosure requirement is to allow parties to prepare their cases for hearing based on the evidence anticipated to be produced.  No interest is served by the introduction of “surprise” evidence of which the other party was not made aware.  In addition, pre-hearing disclosure of evidence assists the parties in correctly assessing the relative strength of their respective cases which, in turn, may promote a negotiated settlement.

15. By virtue of the filings made on September 21, 2012, Applicant has the benefit of knowing the evidence that Intervenors propose to adduce at hearing.  Intervenors are precluded from such benefit by the failure of Applicant to comply with the requirement to disclose evidence up front.

16. The filing of the Motion afforded Applicant an opportunity to explain why the ordered disclosures were not made and why the Motion should not be granted.  4 CCR 
723-1-1400.  Applicant did not take advantage of such opportunity.

17. In addition, the provisions related to legal representation in Decision 
No. R11-0977-I were calculated to clarify and resolve Applicant’s legal status in advance of the hearing.  If this inquiry were postponed to the time of the hearing and Applicant was found to require representation by an attorney, the status of Applicant’s filings would be in doubt, and (in the best case for Applicant) the evidentiary hearing would need to be postponed to allow Applicant to retain counsel.  Such an outcome would represent a misapplication of the Commission’s resources and unfairly impose delay and additional costs on the Intervenor parties.

18. In this respect too Applicant has neglected to offer any response to the Alternative Motion.

19. Failure to file a response to a motion may be deemed a confession of the motion pursuant to Commission Rule 1400.  The ALJ purposely delayed a ruling on the Motion prior to convening the hearing on October 5, 2012, in case Applicant did not understand how to file a response.  Based on Applicant’s failure to respond to the Motion, or to appear at the scheduled hearing, the ALJ may reasonably infer that Applicant has no adequate explanation or justification for its failure to comply with the pre-hearing procedures established in this Docket.

20. In light of the fact that the Intervenors have already filed and served their respective disclosures, the ALJ finds that Applicant’s failure to provide notice of the evidence it intends to present at hearing unfairly prejudices the ability of the Intervenor parties to prepare for hearing.

21. Applicant has not demonstrated good cause for its failure to comply with the procedural requirements.  Therefore, the ALJ finds no reason not to enforce the provisions of Decision No. R11-0977-I that prevent the introduction of evidence that was not properly disclosed ahead of time.  Without supporting evidence, Applicant cannot establish the propriety of granting the extended authority it seeks.

22. Nor has Applicant requested additional time to prepare its case or make the required pre-hearing disclosures.  In such a case, a continuance of the hearing may have been warranted.

23. For the foregoing reasons, the ALJ finds that the Motion to Dismiss is supported by good cause.  Therefore, the application will be dismissed without prejudice and all remaining proceedings vacated.

24. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. For good cause shown, the Motion to Dismiss filed and served by Colorado Cab Company, LLC, doing business as Boulder SuperShuttle; Colorado Springs Transportation, LLC; and Shamrock Taxi of Ft. Collins, Inc. on September 13, 2012, is granted without prejudice.

2. All proceedings scheduled in this Docket are vacated.

3. Docket No. 12A-734BP-Extension is now closed.

4. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
5. As provided by §40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge



�  The bracketed words were omitted from the Notice by oversight.


�  These parties will be referred to collectively as “Intervenors.”
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