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I. STATEMENT
1. The formal complaint in this matter was filed by Complainants Silvia Arana and Esteban Pasillas (Complainants or Arana & Pasillas), against Respondent Public Service Company of Colorado (Public Service) on August 22, 2012.  The Commission issued its Order to Satisfy or Answer to Public Service on August 28, 2012, to which Public Service responded on September 13, 2012.  

2. By the Commission’s Order Setting Hearing and Notice of Hearing, dated August 28, 2012, a hearing was scheduled to commence in this matter on October 10, 2012.
3. By Interim Order No. R12-1039-I issued September 5, 2012, the hearing was rescheduled to October 18, 2012.   

4. Complainants and Respondent are the only parties to the proceeding. Complainants appeared pro se and Public Service appeared and participated through counsel.

5. At the scheduled time and place, the hearing was called to order. 
During the course of the hearing, testimony was received from Arana & Pasillas on behalf of Complainants and Ms. Brenda Hughes on behalf of Respondent.  Exhibits 2 through 8 were identified, offered, and admitted into evidence. 
6. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact, and conclusions of law, and a recommended order.
II. FINDINGS OF FACT

7. Public Service is a Colorado public utility, as defined in § 40-1-103(l)(a), C.R.S.
8. Arana & Pasillas are customers of Public Service.  They reside at a residence located at 1092 South Addison, Aurora, Colorado, 80018.

9. Ms. Brenda Hughes is the senior customer analyst for Public Service.

10. Public Service provides primary general electric service to Arana & Pasillas at their residence. Complainants’ residence is a four-bedroom house and also their property contains a barn where they keep three horses. They have been customers of Public Service since 2004. See Hearing Exhibit 7.

11. In 2006 the Complainants started to struggle financially and called Public Service to find out why their bill was so expensive. They were told there were two electricity meters on the property. 

12. Public Service later, in the same phone conversation, told Arana & Pasillas that there were not two electricity meters at the residence and that the information they had been given earlier was in error.

13. At no time did Arana & Pasillas see two electricity meters on their property, receive two electric bills, or see two electricity meters listed on their electric bill.  

14. Complainants called Public Service in 2011 asking for help in paying their bill. The Complainants eventually entered into  payment plans with Public Service, on two occasions, for past due electric bills. 

15. Complainants, as of September 19, 2012, are $1,750.16 in arrears for their Public Service electricity bill. See Hearing Exhibit 6.

16. Complainants were billed at the residential demand rate until 2009. In 2009 their billing was changed, at their request, to the residential rate.

17. Since 2004 there have been six different electric meters at the Complainants’ residence. See Hearing Exhibit 7. The last of these meters was installed on October 11, 2012 and is an electronic receiver/transmitter meter which allows for the meter reading to be done up to one mile away from the meter.

18. All of the meters that were installed at the Complainants’ residence have tested within a plus or minus 2 percent range, which is within the Public Utilities Commission standards. See Hearing Exhibit 7.

III. DISCUSSION AND CONCLUSIONS

19. The Commission has jurisdiction over this Complaint pursuant to § 40-6-108, C.R.S.

20. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."
  As to claims in the Complaint, Complainants are the proponent of the order because they commenced the proceeding and are the proponent of the order as to the Complaint.
  Rule 1500 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 states:  “Unless previously agreed to or assumed by a party, the burden of proof and the burden of going forward shall be on the party that is the proponent of the order.  The proponent of the order is that party commencing a proceeding…”
    
21. Complainants bear the burden of proof by a preponderance of the evidence as to claims stated in the Complaint.
  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.
  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party. 

22. “In civil cases, the burden of proof is on the plaintiff to prove the elements of the case by a preponderance of the evidence.  This burden of proof does not shift during the proceeding, although it may be aided by a presumption or a shift of the burden of going forward with the evidence once the plaintiff has established a prima facie case.”
  
23. The Complainants allege that they have overpaid Public Service $40,000 since 2004. The only justifications given by the Complainants for this allegation is that they claim their neighbors do not pay as much for their electricity and there were two meters on their property which caused them to be overcharged. Complainants failed to provide any evidence to support either allegation. 

24. The Complainants only provided their own electric bills from 2005 and 2006.  See Hearing Exhibit 2. They provide none of their electric bills after June 22, 2006, none of their neighbors’ bills, and no testimony from their neighbors about the difference in the bills. In short, no evidence that showed any difference in their electric bills and their neighbors’ electric bills and no evidence to justify any award let alone one of $40,000.

25. Complainants also allege that there were two electric meters connected to their residence and that this caused the electric bill to have been higher than it should have been.  Again, there is no evidence to support the proposition of two meters being attached to the house.  Neither of the Complainants saw two meters attached to the house, received two bills in one month, or saw two meters listed on their bill.     

26. There is ample evidence to support the assertion of Public Service that there has only been one meter attached to the Complainants’ residence since 2004. Public Service’s records show only one meter has been attached to the property. See Hearing Exhibit 7. Further, there is no evidence that the meters were not working properly.

27. Finally, the Complainants entered into two agreements previously to pay the delinquent bills. By agreeing to make these payments, the Complainants admitted liability for the bills. 

28. While it appears that the Complainants have experienced some financial difficulties in the past few years, that alone, does not entitle them to a refund from Public Service. 

29. Complainants failed to meet their burden of proof in the proceeding.  Public Service has appropriately billed the customer for services provided. 
IV. ORDER
A. The Commission Orders That:  
1. The formal complaint filed by Silvia Arana and Esteban Pasillas against Respondent Public Service Company of Colorado on August 22, 2012, is dismissed and Docket No. 12F-940EG is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge



� 	§ 24-4-205(7), C.R.S.  


� 	Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� 	Rule 1500, 4 CCR 723-1.


� 	Section 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1.  


� 	Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  


� 	Decision No. C08-1182, ¶ 51 citing § 13-25-127, C.R.S., and W. Distributing Co. v. Diodosio, 841 P.2d 1053 (Colo. 1992).
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