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I. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the Regional Transportation District (RTD) on April 16, 2012, requesting authority to construct a new grade-separated structure for new commuter rail tracks over the reconstructed New Castle Street and existing Peña Boulevard Outbound road and to make modifications consisting of reconstructing guardrail between the proposed pier and Peña Boulevard Outbound in the City and County of Denver, State of Colorado (the Project).  

2. The Commission gave notice of this Application (Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed April 18, 2012.

3. On May 14, 2012, the City and County of Denver Department of Aviation (Denver Aviation) filed a Motion to Intervene.  Denver Aviation owns the property abutting and underlying both New Castle Street and Peña Boulevard.  Denver Aviation opposed the Application on the basis that it did not address the Federal Aviation Administration (FAA) duct bank
 currently located under New Castle Street.  Denver Aviation determined that the design of the Project did not provide adequate clearances and that the proposed construction could potentially expose the FAA duct bank.  

4. Pursuant to Decision No. C12-0587-I, issued on June 4, 2012, the Commission deemed the Application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.  

5. On July 23, 2012, the ALJ convened a prehearing conference pursuant to notice. Counsel for RTD and Denver Aviation appeared on behalf of their respective clients.  Counsel for RTD stated that RTD was working with Denver Aviation to revise the design of the Project to satisfy the objections of Denver Aviation.  In light of this process, Counsel for RTD also waived the deadline for a Commission decision imposed by § 40-6-109.5, C.R.S.  This waiver was acknowledged in Decision No. R12-0845-I, issued on July 24, 2012.  By the same order, an evidentiary hearing was scheduled in this Docket for November 15, 2012.

6. On September 14, 2012, RTD filed a Status Update and Unopposed Motion for Permission to Amend Application.  The proposed amendments modified the design of the Project to account for the presence of the FAA duct banks and ensure proper clearances for their protection.

7. Pursuant to Decision No. R12-1089-I, issued on September 18, 2012, the ALJ granted the RTD Motion for Permission to Amend Application.  The ALJ further ordered that the Commission publish notice of the Amended Application pursuant to 4 Code of Colorado Regulations (CCR), 723-1-1309(a) of the Commission’s Rules of Practice and Procedure.  Notice of the Amended Application was issued on September 26, 2012.

8. On September 27, 2012, Denver Aviation filed a Withdrawal of Objection on the basis that the Project design reflected in the Amended Application adequately addressed the concerns initially raised by Denver Aviation in its Motion to Intervene of May 14, 2012.

9. As of the date of this Recommended Decision, no other entity has sought to intervene regarding the Amended Application.

10. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. Findings of Fact

11. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the Amended Application.

12. The Project is a component of the RTD FasTracks East Corridor commuter rail transit line that will operate between a terminal at Denver Union Station and a terminal at the Denver International Airport.

13. RTD proposes to construct a single bridge structure over the reconstructed New Castle Street and existing Peña Boulevard Outbound for two commuter rail tracks.
  All proposed construction will occur in Denver, Colorado.

14. The proposed structure is an eight-span structure with the proposed realignment of New Castle Street located under Span 1 and existing Peña Boulevard Outbound located under Span 8.  The minimum vertical clearance from the roadway to the bottom of the structure is 
16’-7” for New Castle Street and 17’-9” for existing Peña Boulevard, respectively.  Minimum opening clearances under Spans 1 and 8 exceed the 30’-0” minimum width requirement.  RTD also proposes removing existing Type 3 guardrail and installing Type 7 guardrail for slope protection for Peña Boulevard Outbound.  The proposed structure has been designed to accommodate additional lanes for a possible future expansion of Peña Boulevard Outbound.  The structure is proposed to be 34’-8” out to out and will accommodate two new commuter rail tracks on 15’-0” track centers, two 2’-6” emergency walkways and two 10” curbs that will accommodate 2’-0” post and cable fences.  There will also be seven overhead contact system pole pedestal attachments located along the edges of the bridge deck at locations which will exceed the minimum 8’-6” side clearance requirements.  RTD proposes to construct two commuter rail tracks to facilitate northbound and southbound commuter rail traffic.  Based on the information contained in the plan drawings, all clearances shown for the proposed new track locations meet or exceed the clearance required by Commission Rules 7325, 7326, and 7327 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 CCR 723-7.

15. RTD did not provide traffic volume data for the subject roadways on the basis that the grade-separated design prevents any potential movement conflicts between vehicles and trains.  For the same reason, the Project does not feature any warning or signaling devices.

16. As this is a new extension of the RTD system, there are currently no commuter rail trains through the area.  RTD anticipates that once the East Line begins revenue operations, there will be approximately 146 commuter rail train movements combined for both directions through the crossing.  The trains will operate at a maximum timetable speed of 50 miles per hour (MPH) through the New Castle Crossing and 35 MPH through the Peña Boulevard Outbound Crossing.  

17. Construction is expected to begin upon Commission approval of the Application and be completed within three years.  Revenue service is estimated to start in January 2016.  RTD will be required to inform the Commission in writing that all track work is complete and operational within ten days of completion.  

18. RTD estimates the cost of the project at $2,812,122 and will be paid for by the RTD FasTracks program.  This estimate is inclusive of the entire structure as well as the roadway work at New Castle Street associated with construction of the crossing.  As RTD will be responsible for all installation costs, there is no proposed apportionment with any other agency.

19. RTD proposes a special procedure related to construction of the project whereby certain variances from the design drawings will be tolerated.  This procedure will be acceptable with the caveat that if there are any modifications to the plans requiring a further amendment to the Application or any clearance changes requiring a variance, then in such case no construction work is to be performed until the Commission has ruled on the amendment or petition for variance.  Additionally, RTD will be required to file a copy of the final plans for the crossing once construction is complete so the Commission has an accurate record showing what was constructed at the crossing.  This filing shall be made at the same time as the advisement required by Paragraph No. 17, above.

20. Finally, RTD will file a copy of the new crossing inventory form showing the information for the new crossing, also within ten days of completion. 

III. Discussion and Conclusion

21. Since the Application as amended is now unopposed, the matter will be considered pursuant to the Commission’s modified procedure, § 40-6-109(5), C.R.S., and the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1403.

22. Pursuant to § 40-4-106(1), C.R.S., the Commission is empowered to require public utilities to maintain and operate their facilities in such a manner as to promote and safeguard the health and safety of their employees, passengers, customers, and the public.  More specifically, the Commission is charged with determining, ordering, and prescribing the just and reasonable manner in which the tracks or other facilities or any railway corporation may be constructed across any public highway.  § 40-4-106(2)(a), C.R.S.  Such determination includes consideration of the particular point of crossing, the terms and conditions of installation and construction of the crossing, as well as the warning, signaling, or other safety appliances to be required in order to prevent accidents.  Id.
23. The ALJ finds that the design of the Project conforms to the requirements of the statutes and Commission rules noted herein above.  The design of the Project as described in the amended Application is just and reasonable and promotes the health and safety of RTD employees, passengers, customers, and the public, including those using New Castle Street and Peña Boulevard.  Accordingly, the Application as amended will be approved

24. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.  

IV. ORDER

A. The Commission Orders That:

1. The Application, as amended pursuant to Decision No. R12-1089-I, filed by the Regional Transportation District (RTD) to construct a grade-separated structure for commuter rail tracks over New Castle Street, and Peña Boulevard Outbound in the City and County of Denver, Colorado, is approved consistent with the discussion herein above.

2. The special application procedure proposed by RTD is approved with the condition that no construction is to begin at the crossing until any amendments or petitions for variance that may be needed at the crossing have been ruled on by the Commission.

3. RTD is authorized and ordered to proceed with construction of a new grade separated structure for new commuter rail tracks over the reconstructed New Castle Street and existing Peña Boulevard Outbound road and make modifications consisting of reconstructing guardrail between the proposed pier and Peña Boulevard Outbound

4. RTD is required to maintain the new track, ties, appurtenances, and new bridge structure at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(a).

5. RTD shall inform the Commission in writing when the construction is complete and operational within ten days of completion.  At the same time, RTD shall provide the Commission with copies of as-built plans as discussed in Paragraph No. 19, above, as well as a new crossing inventory form as discussed in Paragraph No. 20.

6. Docket No. 12A-411R is now closed and all proceedings are vacated.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

8. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge



�  The FAA duct bank is a set of conduits housing fiber optic communications systems related to the operation of the Denver International Airport (DIA).


�  The Notice of Amended Application specified an intervention of 15 days, with Trial Staff of the Commission permitted an additional ten days within which to intervene.


�  The structure will also cross over private access roads, driveways, and pedestrian ways within the DIA employee lot that are not public highways and therefore not subject to Commission approval.
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