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I. STATEMENT

1. On April 13, 2012, MIA Enterprise, LLP, doing business as The BarHop (Applicant or MIA) filed an application to operate as a contract carrier by motor vehicle for hire to provide transportation services to several bars in the Boulder, Colorado area (Application).

2. On April 23, 2012, the Commission issued notice of the Application as follows:

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of 
passengers 
between all points in the County of Boulder, State of Colorado.

RESTRICTION:  
This application is restricted to providing transportation services for Back Country Pizza, 2319 Arapahoe Ave., Boulder, CO 80302; The Lazy Dog, 1346 Pearl Street, Boulder, CO 80302; The Attic Bar & Bistro, 949 Walnut Street, Boulder, CO 80302; and Shooters Grill & Bar, 1801 13th Street, Suite 109, Boulder, CO 80303.

3. On June 6, 2012, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

4. By Interim Order No. R12-0645-I, issued June 14, 2012, the intervention of Colorado Cab Company LLC, doing business as Boulder Yellow Cab (Colorado Cab) was granted.

5. On July 3, 2012, legal counsel for Applicant entered his appearance in this matter.

6. By Decision No. R12-0803-I, issued July 13, 2012, a hearing was scheduled in this matter on September 17, 2012. 

7. By Decision No. R12-1027-I, issued August 31, 2012, the hearing was reset to September 19, 2012.  At the scheduled time and place, the ALJ called the hearing to order.  All parties appeared and participated through counsel.

8. During the course of the hearing, oral testimony was offered by Mr. Mark Baudat and Mr. George Witters on behalf of Applicant and Mr. Brad Whittle and Ms. JoAnn Vann on behalf of Colorado Cab.  Hearing Exhibits 1 thru 9 and 11 thru 17 were identified, offered, and admitted into evidence.  Judicial Notice was taken of Exhibits 18 and 19.  

9. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT
10. Applicant is a limited liability partnership owned by Mr. Baudat and Mr. Witters.  Initial operations are proposed utilizing one vehicle, a 1986 Ford bus.  

11. Significant evidence was introduced during hearing addressing the financial and managerial fitness of Applicant. 

12. Ms. Baudet attended the University of Colorado at Boulder for two years. In 2003 he moved to Leadville and worked for KW Woodworks building cabinets. He later formed a company with two other individuals called Turquoise Lake Properties and worked as a project supervisor. He sold his interest in the business and finished his degree in Civil Engineering. He then worked at Dahnke & Rosales as a cabinetmaker and operations manager until April of 2012. Since that time he has been unemployed.

13. Mr. Witters attended the University of Northern Colorado for three and one half years. In 2004 he worked as a kitchen manager for The Shack restaurant for one year until the restaurant went out of business. From 2005 to 2007 he worked as a senior account manager and internet marketer for Bulls Eye Appraisal and at his father’s lumber mill as a heavy machinery operator.  In 2007 he moved to Hawaii and worked as a regional manager for the Sunglass Hut Company.  He was responsible for 32 stores on five of the eight Hawaiian Islands.  
In 2008 he returned to Colorado and has worked for the Boundless Corporation and then Dahnke & Rosales until each went out of business.

14. Mr. Baudet and Mr. Witters’ testimony demonstrated an awareness of applicable Commission rules and a willingness and ability to comply with them.

15. On February 17, 2012, the Applicants formed a partnership which they named MIA Enterprises.  See Hearing Exhibit 1. On April 3, 2012, they filed paperwork with the Colorado Secretary of State for the trade name The Barhop. See Hearing Exhibit 4. 
MIA is a limited liability limited partnership. Mr. Baudet and Mr. Witters are the sole limited liability partners.

16. Mr. Baudet and Mr. Witters each made an initial capital contribution of $6,000 and each own 50 percent of MIA.

17. Mr. Baudet and Mr. Witters approached different businesses in Boulder and proposed a service to provide transportation by bus, for customers and employees to and from their establishments. The bus would run Thursday through Sunday between 8:00 p.m. and 2:00 a.m., 52 weeks per year.  The bus would follow a set route and make four trips to each of the established stops in the University of Colorado neighborhood and at establishments that agreed to pay for the service.  See Hearing Exhibit 17.  The transportation would be provided at no charge to the riders. The bus would also provide advertisement possibilities to the establishments that agreed to use the service.

18. MIA has identified four potential customers for its service:  The Lazy Dog, The Attic, Shooters Bar and Bistro, and Backcountry Pizza.  Each of these establishments have signed letters of support to use the service provided by MIA if MIA is granted authority. See Hearing Exhibits 13 thru 16. Two of the establishments have already contracted for the service.

19. MIA has already purchased a 1986 Ford bus that recently had a new engine installed.  The new engine has been driven 40,000 miles. The bus has passed emissions tests and seats 42 people. They have also priced insurance for the bus at $670 per month.

20. MIA intends on charging its customers
 either $125 per night or $375 per week for their service.

21. MIA intends on hiring two drivers for the bus, neither of the partners intend on obtaining a commercial drivers license to drive the bus.

22. MIA currently has between $2,000 and $3,000 in the bank from their original $12,000 investment. 

23. Mr. Baudet intends to be in charge of accounting and bookkeeping for MIA and Mr. Witters will concentrate on sales and client contact. Both partners will work on marketing the business.

24. Mr. Witters intends to be in charge of sales, advertising promotions, and 
day-to-day operation of the bus. Mr. Witters will ride the bus each night and provide security and keep track of passengers on the bus and ensure they patronize the establishments that are customers. He will also keep a spreadsheet in order to keep track of the total number of customers for each establishment. 

25. Mr Witters will accompany the riders to the customer/establishments. 

26. Mr. Brad Whittle is a senior vice-president with Veola Transportation (Veola) which owns Boulder Yellow Cab. He is responsible for Veola’s operations in the State of Colorado and their acquisitions. He has worked in the taxi business for 12 years and he is a certified public accountant (CPA), although his CPA license is not currently active. 

27. It is the opinion of Mr. Whittle that MIA’s two partners do not have enough managerial experience to operate the company successfully.

28. The Boulder Yellow Cab fleet has recently been upgraded with hybrid vehicles and IPhone/Android applications to allow customers to book trips without going through a call center.

29. Ms. JoAnn Van is the general manager of Boulder Yellow Cab. She has been in this position since 2006.

30. Boulder Yellow Cab holds Certificates 150 and 191 of Authority from the Commission. The Certificates are in good standing and the authority that the Applicant seeks conflicts and overlaps with these Certificates. 

31. Drivers for Boulder Yellow Cab pay a lease up front to Boulder Yellow Cab for the ability to drive a cab. The money that is paid to Boulder Yellow Cab by the drivers is not dependent on the amount of money the individual driver earns when driving a cab. If drivers make less money on a given night, Boulder Yellow Cab does not see any drop in income.  

32. The average call response time for Boulder Yellow Cab is between 8 and 12 minutes and they operate 24 hours a day, 7 days a week.

33. The peak period for Boulder Yellow Cab drivers to earn money is on the weekends.

34. Boulder Yellow Cab has a voucher pay system which establishments can use to provide transportation for patrons it feels should be driven home.  The service is paid for in advance and Boulder Yellow Cab has enough vehicles to provide this service.

35. None of the establishments that MIA intends to service currently have a voucher system set up with Boulder Yellow Cab.

36. Boulder Yellow Cab does not currently offer any advertising opportunities on the inside of their vehicles.

III. DISCUSSION AND CONCLUSIONS
37. As clarified at the commencement of the hearing, Applicant generally bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.  Applicant initiated this proceeding and is the proponent of an order of the Commission conferring authority to operate the proposed contract carriage.  This falls squarely within the language of 4 Code of Colorado Regulations (CCR) 723-1-1500 of the Rules of Practice and Procedure.  The evidence must be substantial, defined as “such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its 
non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence on a whole and however slightly, tips in the favor of that party.

38. In the context of an application for contract carrier authority, the burden of proof may shift depending upon the evidentiary showing(s) made by the parties pursuant to 4 CCR 723-6-6203(e) of the Rules Regulating Transportation by Motor Vehicle:

(I)
A contract carrier applicant shall bear the burden of proving that the service it proposes is specialized and tailored to the potential customer’s distinct need,
(II)
Such a showing is overcome by an intervenor’s showing that the intervenor has the ability and willingness to meet the customer’s distinct need.
(III)
If the intervenor makes such a showing, the applicant shall bear the burden of proving that the applicant is better suited than the intervenor to meet the distinct needs of the potential customer.
(IV)
The intervenor may overcome such a demonstration by establishing that the applicant’s proposed operation will impair the efficient public service of any common carrier then adequately serving the same geographic area.

39. Additionally, an applicant for contract carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  Acme Delivery Service, Inc., v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985).  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service. 

A. The Extent to Which the Proposed Service is Specialized and Tailored to the Potential Customer’s Distinct Need

40. Messrs. Baudet and Witters met with individual businesses in the Boulder area. The product of those meetings was a route designed to reach potential customers of the businesses that were interested in MIA’s service and advertising opportunities. 

41. The letters of support from each of the establishments evidence the belief that the service provided by MIA would be specialized and tailored to the needs of the customer. See Exhibits 13 through 16. 

42. The service offered by MIA is only for customers and employees of the customers and provides free transportation both to and from the establishments. There is currently no service that provides free transportation to customers and employees both to and from the customer establishments.

43. The service offered by MIA is unique in that it provides no cost to the passenger both to and from the establishment. This service is specifically tailored to these businesses to increase their total number of customers. 

44. The initial burden of MIA is met. The proposed service is specialized and tailored to the potential customer’s distinct needs.

B. Ability and Willingness of Intervenor to Meet the Potential Customers’ Distinct Need 

45. Intervenor proposes that the voucher system that allows establishments to open an account with Boulder Yellow Cab and pre-pay for transportation for their customers, meets the need of the potential customers.

46. This argument fails most clearly by the fact that none of the potential customers currently use the system and one establishment that has used the service in the past no longer has an active account.
 

47. Further this service does not allow for the patrons or employees of the establishments to be transported to the establishments, only to be transported from the establishment.  If the establishments were to enter into an agreement to use the voucher system, it would only transport patrons from the establishment.  There was no showing that the service would transport patrons or employees to the establishment.

48. There was no showing that the Intervenor has the ability or the willingness to meet the potential customers’ distinct need.  

C. The Extent to Which Applicant is Better Suited than the Intervenor to Meet the Distinct Needs of the Potential Customer
49. Pursuant to 4 CCR 723-6-6203(e), once the Applicant made the showing described in Paragraphs 39 through 43, above, the burden shifted to the Intervenor to show an ability and willingness to meet the potential customer’s distinct need.  For the reasons set forth in Paragraphs No. 44 through 47, the Intervenor failed to meet its burden.

D. Operational and Financial Fitness of the Applicant
50. Messrs. Baudat and Witters both have experience in the operation and management of a small business. Although, their business experience is not in the transportation field, they both have experience running a company or store, following regulations and maintaining accounting procedures necessary for business success. 

51. Both Messrs. Baudat and Witters have also met the requirements of the Commission in filing for an application. They are aware of Commission requirements and credibly testified that they would follow Commission regulations.

52. Through testimony, prior experience, and actions taken in furtherance of this application, the Applicant has shown a sufficient level of operational fitness.

53. Both Messrs. Baudat and Witters have funded MIA with $6,000 each. 
They still have almost one fourth of their initial investment in savings after legal fees and investment in a bus for the business.

54. Both Messrs. Baudat and Witters credibly testified to the ability to further fund MIA if necessary.

55. MIA has made a sufficient showing of operational and financial fitness.  
56. Based upon the evidence presented during the hearing, it is found that a present and special need for the requested transportation service exists and that a grant of the requested authority will not impair the efficient public service of any authorized common carrier adequately serving the same territory over the same general route or routes.  
Therefore good cause exists to grant the requested contract carrier permit.

57. To ensure that the application can be completed within the statutorily required 210 days, response time to exceptions shall be shortened to 7 days. 

IV. ORDER

A. The Commission Orders That:

1. Applicant MIA Enterprise LLP, doing business as The Barhop, is granted authority to operate as a Class B contract carrier by motor vehicle for hire with authority as set forth in the Appendix attached to this Order.  This Order approves a PERMIT.

2. Applicant, MIA Enterprise LLP, doing business as The Barhop shall operate in accordance with all applicable Commission rules and regulations.

3. Applicant MIA Enterprise LLP, doing business as The Barhop, shall not commence operation until it has: 

a.
caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission pursuant to Rule 6007 (Financial Responsibility) of 4 Code of Colorado Regulations (CCR) 
723-6; 

b.
for each vehicle to be operated under authority granted by the Commission, paid to the Commission, the $5 vehicle identification fee pursuant to Rule 6009 4 CCR 723-6, or in lieu thereof, has paid the fee for such vehicle(s) pursuant to Rule 6401 (Unified Carrier Registration Agreement) 4 CCR 723-6;

c.
filed an advice letter and tariff in compliance with Rule 1210(c) (Advice letters) 4 CCR 723-1, and Rule 6207 (Tariffs) 4 CCR 723-6, on not less than ten days’ notice to the Commission. The advice letter and tariff must be filed as a new Advice Letter proceeding. In calculating the proposed effective date, the date received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date; 

d.
paid the $5 issuance fee required by § 40-10-109(1), C.R.S., or 
§ 40-11-108(1), C.R.S.; and 

e.
received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.   

4. If the Applicant does not comply with the requirements of ordering paragraph no. 3 within 60 days of the effective date of this Order, then the ordering paragraph granting authority to the Applicant shall be void.  On good cause shown, the Commission may grant additional time for compliance.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

8. Any responses to exceptions shall be filed within 7 days of the exceptions period ending.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                      Administrative Law Judge









� The Attic Bar and Bistro and Shooters Bar and Grill. See Hearing Exhibits 11 and 12.


� The proposed customers of MIA Enterprises are the bars and restaurants that have signed the letters of support, not the individual riders of the bus.


� Tr. Vol. II p. 168, l.24-25, p.169, l.1-2. 
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