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I. STATEMENT
1. On June 19, 2012, counsel for Petitioner Lynnea Dawn Graves (Petitioner) filed a Petition to reverse an initial determination of driver disqualification pursuant to Commission Rule 6105.  4 Code of Colorado Regulations (CCR) 723-6-6105, Rules Regulating Transportation by Motor Vehicle.
2. On June 27, 2012, the Petition was assigned Docket No. 12M-707TR and assigned to the undersigned Administrative Law Judge (ALJ) for disposition by minute order of the Commission.
3. On July 9, 2012, Trial Staff of the Commission (Staff) filed its Notice of Intervention, Entry of Appearance and Request for Hearing through counsel.  Staff subsequently amended its filing on July 10, 2012.

4. Pursuant to Decision No. R12-0819-I, issued on July 17, 2012, a hearing in this matter was scheduled for August 28, 2012, based on information provided by counsel for Petitioner and Staff.

5. The hearing in this matter was convened as scheduled on August 28, 2012.  Petitioner appeared through her counsel, Mr. Joseph A. Gavaldon.  Staff appeared through its counsel, Mr. Michael J. Santisi.  Staff presented the testimony of Mr. Anthony Cummings,
 and Petitioner presented the testimony of Ms. Graves.  Exhibit No. 1 and Confidential Exhibit No. 2 were offered and admitted.
  At the conclusion of the evidence, both counsel made a closing statement and the ALJ took the matter under submission.

6. Upon review of the record, the ALJ decided to reopen the record to permit Petitioner to supplement her testimony with additional documentation pertaining to her rehabilitation.  The justification for doing so was discussed in Decision No. R12-1078-I, issued on September 13, 2012.

7. On September 25, 2012, Petitioner filed supplemental information that was admitted as Hearing Exhibit No. 3 pursuant to stipulation of the parties as confirmed by Decision No. R12-1126-I issued September 27, 2012.

8. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. FINDINGS OF FACT
9. Ms. Graves is 36 years-old and has worked as a commercial driver for approximately two years.  She is single and the mother of three children.  She has worked her entire adult life and completed two years of college.

10. In December, 2010, Ms. Graves submitted a set of her fingerprints to the Commission and requested a driver background check in accordance with Commission Rule 6105.  4 CCR 723-6-6105.

11. In October, 2011, Ms. Graves registered Genesis Car Corp (Genesis), a luxury limousine service operating in Fort Collins, Colorado, with the Commission.  Genesis was issued a permit on October 24, 2011.  In addition to driving, Ms. Graves serves as President and designated agent for Genesis.  Ms. Graves has never received any complaint from a member of the public related to her work as a commercial driver or her position with Genesis.

12. Investigator Cummings performs safety and compliance investigations for the Commission.  His duties include processing requests for driver background checks and continued monitoring of driver qualifications pursuant to Rule 6105.

13. Investigator Cummings regularly reviews a database of criminal arrest and conviction records maintained by the Colorado Bureau of Investigation (CBI).  In early 2012, these records revealed that Ms. Graves had been arrested and charged with a felony.  Investigator Cummings continued to monitor the status of criminal proceedings involving Ms. Graves.  On May 1, 2012, that database record was updated to reflect that Ms. Graves had been convicted of a Class 4 Felony under Article 8 of Title 18, C.R.S.

14. On May 4, 2012, Investigator Cummings issued a letter to Ms. Graves informing her of a Commission determination disqualifying her from driving for a limited regulation passenger carrier or taxi carrier.  Hearing Exhibit No. 1.  This determination was based on the information developed on May 1, 2012.  The letter also explained to Ms. Graves her ability to petition to reverse the initial determination of disqualification.

15. Ms. Graves received the May 4, 2012 letter and immediately ceased her work as a commercial driver.  She has not driven since, although she continues to perform administrative duties as needed for Genesis.  Ms. Graves testified that her inability to drive has reduced her income by approximately 50 percent and caused severe financial hardship for her.

16. The underlying facts of Ms. Graves’ conviction are complex.  On May 1, 2012, recognizing the risks of going forward with a trial, she entered a plea of guilty in Larimer County to a charge of attempting to influence a public official.  This charge stemmed from her involvement in a criminal investigation.  Ms. Graves conceded that she had not been entirely forthcoming regarding evidence that she was aware of and that was material to the investigation.  Because the conviction resulted from a plea agreement, the Larimer County record does not include detailed findings related to Ms. Graves’ conduct.

17. Ms. Graves testified regarding the events that led to her conviction.  Although she firmly believes that she may have been victimized by an assailant early in the sequence of events, she does not dispute that as the investigation progressed she failed to inform authorities of evidence that had come into her possession.

18. Ms. Graves received a deferred sentence of two years conditioned on her successful completion of 100 hours of community service and a course of therapy which she described as focusing on issues of honesty and personal responsibility.  Ms. Graves was also ordered to pay substantial fees and assessments related to costs of probation, community service, restitution, and victims’ assistance.

19. As of the date of the hearing, Ms. Graves stated that she had completed the requisite community service by volunteering at a local church.  She helps elderly members with errands, cleans, and performs landscape maintenance at the church.  Ms. Graves’ successful completion of the community service portion of her sentence was confirmed by the office of the Larimer County Criminal Justice Services on August 9, 2012, and by Ms. Graves’ Probation Officer on August 16, 2012.  Hearing Exhibit No. 3.

20. Ms. Graves’ Probation Officer also attested to Ms. Graves being in compliance with the other terms of her probation, including payment of all court fees and remaining substance free.

21. Ms. Graves continues to participate in therapy.  Her Social Worker attested to Ms. Graves having participated in a significant number of individual treatment and group therapy sessions since April, 2009.  Ms. Graves has demonstrated that she is respectful, considerate, caring, and hard-working.  The Social Worker stated that Ms. Graves is “constantly working on herself” and has had a positive impact on others in the program.

22. Ms. Graves maintains that she is now eligible for unsupervised probation as a result of her actions since the conviction.

23. Investigator Cummings recommended that Ms. Graves’ disqualification remain in force for a period of two years, equal to that of the deferred sentence.

III. DISCUSSION AND CONCLUSION
24. Pursuant to § 40-10.1-110(1), C.R.S., an individual who wishes to drive a motor vehicle for a carrier that is the holder of a permit to operate as a luxury limousine, inter alia, must submit a set of fingerprints to the Commission.  The Commission is directed to submit the fingerprints to the CBI for the purpose of obtaining a criminal history of the driver-applicant and authorized to receive information relating to such record check.  Id.

25. An individual whose criminal history record reflects that the person is not of good moral character and/or has been convicted of a felony or misdemeanor involving moral turpitude shall be disqualified and prohibited from operating motor vehicles for the carrier.  Id at subsections (3)(a) and (b).

26. Commission Rule 6105(f)(I) mandates an initial determination that a driver is not of good moral character and shall be disqualified from driving if convicted of a felony or misdemeanor involving moral turpitude.  Crimes of moral turpitude include a Class 4 felony of the type referenced in Findings of Fact No. 13 and No. 16, above.  Id at (f)(II)(E).  For purposes of this rule, a deferred judgment and sentence is deemed to be a conviction during the period of the deferred judgment and sentence.  Id at (f)(IV).

27. Pursuant to Rule 6105(j)(III) a driver who is disqualified and prohibited from driving may, within 60 days of receiving notice of the Commission’s determination, file a petition to reverse the initial determination.

28. The burdens of proof in a proceeding arising from a driver’s petition are spelled out in Rule 6105(j)(IV):  Staff shall be an indispensable party and shall have the burden of going forward to demonstrate the reasons for the initial determination; the driver shall bear the burden of proving that Staff’s initial determination is not supported by fact or law.

29. Pursuant to § 40-10.1-110(4), C.R.S., the Commission “shall consider the information resulting from the criminal history record check in its determination as to whether the individual has met the standards set forth in section 24-5-101 (2), C.R.S.”  That latter statute provides that 

[w]henever any state or local agency is required to make a finding that an applicant for a license, certification, permit, or registration is a person of good moral character as a condition to the issuance thereof, the fact that such applicant has, at some prior thereto, been convicted of a felony other offense involving moral turpitude, and pertinent circumstances connected with such conviction, shall be given consideration in determining whether, in fact, the applicant is a person of good moral character at the time of the application.  The intent of this section is to expand employment opportunities for persons who, notwithstanding that fact of conviction of an offense, have been rehabilitated and are ready to accept the responsibilities of a law-abiding and productive member of society.  Id.
30. The record clearly establishes that Staff’s initial determination of ineligibility was warranted by Petitioner’s conviction of a Class 4 felony.

31. Petitioner did not establish that the initial determination was not supported by fact or law.  The extent to which Ms. Graves remains ineligible to operate a commercial vehicle hinges therefore on the mandate to consider the Petition under the standards of § 24-5-101(2), C.R.S.

32. The factual circumstances that led to Ms. Graves being involved in a criminal investigation were extremely troubling as she described them.  It should be noted that the record does not include evidence from any other source regarding these underlying events, only the account of Ms. Graves herself.  

33. The focus of Staff’s initial determination, however, was the conviction of Ms. Graves for misleading an official in the course of the investigation that followed from the events she described.  Ms. Graves took responsibility for this failure on her part.  Her forthright acknowledgement and contrition for her act tends to mitigate the lack of candor that was the cause of the conviction at issue here.

34. Since her conviction, Ms. Graves has diligently worked to abide by the terms of her sentence, including completion of the community service requirements and conformity with the conditions of her probation.  Ms. Graves continues to participate in therapy to improve herself and, incidentally, to help those around her.

35. Ms. Graves has worked in the transportation industry in Colorado as a driver and dispatcher.  There is no record of customer complaints or problems arising out of her performance of these duties.

36. Ms. Graves’ inability to drive since Staff’s initial determination of disqualification has caused financial hardship to her and, because she is a single parent, to her family.

37. Overall, Ms. Graves made a positive impression on the ALJ as a person who is generally a responsible and productive member of society, but who made a critical mistake that led to her conviction.  With due consideration for the policy of expanding employment opportunities for persons who, notwithstanding a conviction, otherwise demonstrate that they have been rehabilitated and are ready to accept responsibility as law-abiding citizens, the ALJ is persuaded that Ms. Graves has sufficient moral character to serve the traveling public in Colorado safely and competently.  This conclusion is based on her having accepted responsibility for the conduct that led to her conviction, her continued compliance with the terms of her sentence, her prior history in the transportation sector, and her desire to participate more fully in the operation of Genesis for the benefit of herself and her family.

38. The ALJ therefore recommends that the initial determination of disqualification of Ms. Graves remain effective for a period of 90 days after this Recommended Decision becomes a decision of the Commission.  In the meantime, and for the remaining term of her sentence, Ms. Graves will be required to comply with the terms thereof.  If, at any time, Ms. Graves’ probation status should change, she shall inform the Commission immediately.

39. Once 90 days have elapsed after the date that this Recommended Decision becomes a final decision of the Commission, Petitioner may submit a new set of fingerprints and the Commission shall perform a new background check pursuant to Rule 6105.  At the same time, Petitioner shall also submit evidence from her Probation Officer to the effect that Petitioner remains in compliance with the terms of her sentence.  If Petitioner thereby demonstrates that she is in compliance with the terms of her sentence, then the Commission shall not take into account the prior conviction of May 1, 2012, in determining Petitioner’s eligibility to operate a motor vehicle for hire.

40. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:  

1. The Petition filed by Lynnea Dawn Graves (Petitioner) is granted subject to the following conditions:

a.
Petitioner shall continue to abide by all terms of the sentence dated May 1, 2012;

b.
If Petitioner’s probation status should change at any time, she shall inform the Commission immediately; and
c.
Petitioner’s disqualification as an operator of a motor vehicle for hire shall continue for 90 days after the date that this Recommended Decision becomes the decision of the Commission.

2. After 90 days have elapsed from the date that this Recommended Decision becomes the decision of the Commission, then Petitioner may submit new fingerprints to the Commission pursuant to 4 Code of Colorado Regulations 723-6-6105.  At the same time, Petitioner shall furnish evidence from her Probation Officer establishing that Petitioner remains in compliance with all terms of her sentence dated May 1, 2012.

3. If Petitioner demonstrates that she is in compliance with the terms of her sentence, then the Commission shall not take into account the prior conviction of May 1, 2012, in determining Petitioner’s eligibility to operate a motor vehicle for hire.

4. Docket No. 12M-707TR is now closed and all further proceedings vacated.

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

6. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge









�  Mr. Cummings is a Criminal Investigator employed by the Commission’s Transportation Safety and Enforcement Unit.


�  The ALJ also took administrative notice of the Commission’s Integrated File Management System and the information reflected therein for Genesis Car Corp, a luxury limousine service registered with the Commission.
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