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I. statement

1. On May 29, 2012, Hubert Donnell Dixon Jr., doing business as Springs Shuttle Service (Applicant) filed an application for a certificate of public convenience and necessity to provide call-and-demand limousine service between the Colorado Springs Airport and Denver International Airport with additional service to and from various points between those two locations.  Additionally, Applicant seeks to provide call-and-demand limousine service between El Paso County and Adams, Chaffee, Douglas, Eagle, Fremont, Garfield, Gunnison, Jefferson, Larimer, Mineral, Pitkin, Routt, San Miguel, and Summit Counties, and between the Royal Gorge Bridge and Park in Cañon City, Colorado and the Wildwood Casino in Cripple Creek, Colorado (Application).

2. On June 20, 2012, Applicant filed amendments to the Application which cured deficiencies in the original Application as noted by Commission Transportation Staff in its Deficiency Letter sent to Applicant on June 8, 2012.

3. On August 1, 2012, Colorado Cab Company LLC, doing business as Denver Yellow Cab and Colorado Springs Transportation, LLC (collectively, Colorado Cab) filed an Entry of Appearance and Notice of Intervention by Right, Alternative Motion for Permissive Intervention, and Opposition to Application.

4. On August 1, 2012, Colorado Springs Shuttle, LLC (CSS) filed a pleading identified as its Entry of Appearance and Notice of Intervention; however, interrogatories intended for Applicant were attached instead.  On August 2, 2012, CSS filed a Motion to Correct Entry of Appearance and Notice of Intervention, a Second Motion to Correct Entry of Appearance and Notice of Intervention and finally on August 17, 2012, a third Motion to Correct Entry of Appearance and Accept Notice of Intervention as Late Filed.  

5. On August 8, 2012, the Commission, at its regular weekly meeting, deemed the application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

6. By Interim Order No. R12-0982-I, issued August 20, 2012, a pre-hearing conference was scheduled for August 27, 2012.  
7. At the scheduled date and time, the pre-hearing conference was convened.  Appearances were entered by legal counsel for Colorado Cab and CSS.  While Applicant had originally requested to appear by telephone, he failed to call in at the scheduled time.  The ALJ phoned Applicant and inquired as to whether he would participate in the pre-hearing conference.  Despite evidence that he was served with a copy of Interim Order No. R12-0982-I, and despite the fact that the ALJ had contacted Applicant well in advance of the pre-hearing conference to confirm that Applicant would participate by telephone, he indicated he was not aware of the 
pre-hearing conference, but agreed to nonetheless participate.

8. Applicant indicated at the pre-hearing conference that he wished to represent himself in this matter.  Neither CSS nor Colorado Cab objected to Applicant’s request.  As a result, he was permitted to represent his interests in this proceeding.

9. The parties agreed to a procedural schedule at the pre-hearing conference that required Applicant to file its initial witness and exhibit lists by September 21, 2012 and for intervenors to file their initial witness and exhibit lists by October 11, 2012.  An evidentiary hearing was scheduled for October 25, 2012 in Colorado Springs, as requested by Applicant.  Interim Order No. R12-1017-I, issued August 29, 2012, adopted that procedural schedule.  Further, the Interim Order reminded Applicant that as a pro se party, he has the responsibility to familiarize himself with the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1-1000, et seq.  Applicant was also reminded that he bears the burden of proving that his Application is in the public convenience, is necessary, and should be granted.

10. Both intervenors filed their initial witness and exhibit lists on October 11, 2012.  However, Applicant failed to file its initial witness and exhibit lists by September 21, 2012.  Applicant has not filed a pleading with the Commission since the pre-hearing conference.  

11. On October 12, 2012, Colorado Cab filed a Motion in Limine, Motion to Dismiss and Request to Shorten Response Time (Motion).  Colorado Cab notes that Applicant failed to file his summary of testimony and witness and exhibit lists by September 21, 2012 as required by Interim Order No. R12-1017-I.  In addition, Colorado Cab represents that Applicant has failed to advise Intervenors of the witnesses he intends to call or the exhibits he intends to offer, thereby precluding Intervenors from preparing appropriate cross-examination and responsive evidence.  Colorado Cab further notes that this is the second deadline for filing a witness and exhibit list Applicant has failed to meet.  As a result, Colorado Cab requests a Commission Order which prohibits Applicant from offering testimony of any witnesses and from offering any exhibits in support of his Application at the hearing.  

12. If the Motion in Limine is granted, Colorado Cab argues that Applicant cannot meet his burden of proof to prove that the Application should be granted.  Because Applicant may not be able to meet his burden of proof pursuant to Commission Rule 4 CCR 723-1-1500, Colorado Cab requests that the Application be dismissed.  

13. Because the evidentiary hearing in this matter is scheduled for October 25, 2012, shortened response time to the Motion was requested to October 19, 2012.  That request was granted by Interim Order No. R12-1191-I issued October 15, 2012.

14. Applicant failed to respond to Colorado Cab’s Motion.  As a result, less than three business days prior to the scheduled evidentiary hearing, Applicant has not provided Colorado Cab or CSS with a list of the witnesses it intends to call, or with a list of exhibits it intends to tender in support of its Application.  

15. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-105(7), C.R.S.  As provided in Commission Rule 4 CCR 723-1-1500, “[t]he proponent of the order is that party commencing a proceeding.”  Here, Applicant is the proponent since it commenced the proceeding through its Application.  Applicant bears the burden of proof by a preponderance of the evidence.  See, § 13-25-127(1), C.R.S.; 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Dept. of Revenue, 717 P.2d 507 (Colo. App.1985).  While the quantum of evidence that constitutes a preponderance cannot be reduced to a simple formula, a party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.

16. Therefore, Applicant has the burden to prove that it meets the required elements of a common carrier application.  Applicant is required to prove that the existing authority in the territory it seeks to operate is substantially inadequate, as well as to prove that Applicant is financially, operationally, and managerially fit to provide the proposed service.  

17. CSS and Colorado Cab are prejudiced by Applicant’s failure to provide a list of witnesses and exhibits it intends to present at the evidentiary hearing.  With no knowledge of Applicant’s proposed witnesses or the evidence it proposes to offer, neither CSS nor Colorado Cab is in a position to defend their respective operating authorities, or challenge the fitness of Applicant to provide the proposed services.

18. Applicant has failed to properly prosecute its Application in this matter by failing to meet the deadlines for filing his witness and exhibit lists.  Applicant has also made no attempt to remedy the situation, respond to Commission Orders, or contact the Commission to seek additional time to make the required filings.  As a result, good cause is found to grant Colorado Cab’s Motion in Limine to preclude Applicant from offering any witnesses or evidence at the evidentiary hearing.

19. Because Applicant is now precluded from offering any evidence or witnesses at the evidentiary hearing it is clear that its burden of proof in this proceeding cannot be met.  Consequently, Colorado Cab’s Motion to Dismiss will be granted and the Application will be dismissed without prejudice and this docket will be closed.

20. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

1. The Commission Orders That:

2. Colorado Cab Company, LLC and Colorado Springs Transportation LLC’s Motion in Limine and Motion to Dismiss is granted.

3. Applicant, Hubert Donnell Dixon Jr., doing business as Springs Shuttle Service is precluded from offering witnesses or exhibits at the evidentiary hearing in this matter.

4. Applicant, Hubert Donnell Dixon Jr., doing business as Springs Shuttle Service is unable to meet his burden of proof, therefore, the Application is dismissed without prejudice

5. This docket is now closed.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

7. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
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OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                      Administrative Law Judge
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