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I. STATEMENT  
1. On September 26, 2012, Steven B. Roszell (Roszell or Complainant) filed a Formal Complaint against the Union Pacific Railroad Company (Respondent).  That filing commenced this docket.  

2. Complainant and Respondent, collectively, are the Parties.  
3. On October 3, 2012, by Minute Order, the Commission referred this docket to an Administrative Law Judge (ALJ).  

A. Request to Vacate Hearing Date.  

4. On September 27, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing in this matter for 
November 13, 2012.  

5. On September 27, 2012, the Commission issued to Respondent an Order to Satisfy or Answer.  

6. On October 16, 2012, Respondent timely filed (in one document) a Motion to Dismiss the Complaint with Prejudice [Motion] and Request for a New Hearing Date [Request].
  

7. Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1400, Complainant has 14 days from the date of service within which to respond to the Motion.  Consequently, in this Order, the ALJ will address the Request and will take the Motion under advisement.  

8. The ALJ finds that a waiver of response time to the Request is appropriate because no party will be prejudiced if response time is waived.  

9. In the Request, Respondent asks that the hearing date be vacated because Respondent’s counsel is unavailable on November 13, 2012 and there is no other counsel available to represent Respondent in this case.  

The ALJ finds that the Request states good cause.  In addition, given the pending Motion, the 14-day (i.e., to October 30, 2012) response time, the need for the ALJ to consider and to rule on the Motion in advance of the hearing, and the need for the Parties to have adequate 

10. time to prepare for hearing if the ALJ denies the Motion, the ALJ finds that the present hearing date cannot be maintained.  Finally, the ALJ finds that granting the Request will not prejudice any party.  For these reasons, the ALJ will grant the Request.  

11. By this Order, the ALJ will vacate the hearing scheduled for November 13, 2012.  If a hearing in this matter is necessary, the ALJ will schedule the evidentiary hearing, and will establish a procedural schedule, by a separate Order.  

B. Advisement to Respondent Concerning Appearing Without Legal Counsel.  

12. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(I), an individual may appear without counsel to represent her/his own interests.  Thus, as Complainant is an individual, he may represent himself in this docket.  

13. If he chooses to do so, Complainant may retain counsel in this proceeding.  If Complainant elects to retain counsel, the attorney representing Complainant must enter an appearance in this proceeding no later than October 30, 2012.  

14. Mr. Roszell is advised, and is on notice, that, if he represents himself, he will be bound by, and will be held to, the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well in civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in Commission proceedings.  

C. Advisement to Complainant Concerning Motion to Dismiss.  

15. Pursuant to Rule 4 CCR 723-1-1400, Complainant has 14 days from the date of service (that is, until October 30, 2012) within which to respond to the Motion.  

16. Complainant is advised, and is on notice, that, pursuant to Rule 4 CCR 
723-1-1400, the ALJ may deem Complainant’s failure to file a written response to the Motion to be a confession of the Motion.  If the ALJ deems the Motion to be confessed, the ALJ may grant the Motion because it is unopposed.  If the Motion is granted, the Complaint will be dismissed.  

D. Additional Advisements.  

17. The Parties are advised, and are on notice, that they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

18. The Parties are advised, and are on notice, that timely filing means that the Commission receives the filing by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

19. The Parties are advised that the Commission has an E-Filings System available.  One may learn about, and may register to use, the E-Filings System at www.dora.state.co.us/puc.  Use of the E-Filings System is not mandatory.  

II. ORDER  
A. It Is Ordered That:  
1. The Request for a New Hearing Date is granted.  

2. The evidentiary hearing scheduled in this matter for November 13, 2012 is vacated.  

3. If necessary, a new hearing date will be scheduled by separate Order.  

4. If he chooses to do so, Steven B. Roszell may retain counsel in this proceeding.  If Steven B. Roszell elects to retain counsel, the attorney representing Steven B. Roszell shall enter an appearance in this proceeding no later than October 30, 2012.  

5. The Parties are held to the advisements contained in this Order.  

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



�  This filing is single-spaced and, thus, does not conform to Rule 4 Code of Colorado Regulations �723-1-1202(a).  The cited Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723, and requires filings to be double-spaced.  


�  These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc� or may be obtained in hard copy from the Commission. 
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