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I. Statement

1. In Decision No. C12-1130-I, issued on October 1, 2012, the Commission recited the procedural history of this Docket, deemed the subject Application complete, and referred the matter including the disposition of interventions to the undersigned Administrative Law Judge (ALJ).

2. As previously noted, this matter comes before the Commission for consideration of an application (Application) filed jointly by the City of Delta (Applicant) and the Colorado Department of Transportation on August 13, 2012, requesting authority to relocate the existing public highway-rail grade crossing of the Union Pacific Railroad Company (UPRR).
3. On August 23, 2012, UPRR filed an Entry of Appearance and Notice of Intervention.  UPRR does not contest or oppose the Application.

4. On September 14, 2012, Tammra Triantos filed a Petition for Leave to Intervene.  Ms. Triantos states that she is an adjacent property owner at the crossing and that the proposed track placement will be within 25 feet of the house located on her property.  She maintains that Applicant has not made contact with her with reference to purchasing the property or paying damages for the loss of value, and that the proposed crossing is located in a flood plane with no evidence that an application has been made to the Environmental Protection Agency for permission to move the trackage which will impact the river flow as well as the private housing located west of the property.  

II. Discussion

5. Intervention in Commission proceedings is governed by 4 Code of Colorado Regulations, 723-1-1401 of the Rules of Practice and Procedure.  That rule requires any notice of intervention as of right to state the basis for the claimed legally protected right that may be affected by the proceeding.  Id at (b).  A motion to permissively intervene shall state the grounds relied upon for the intervention, including the specific interest that justifies intervention.  The motion “must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant.”  Id at (c).

6. Pursuant to § 40-4-106(1), C.R.S., the Commission is empowered to require public utilities to maintain and operate their facilities in such a manner as to promote and safeguard the health and safety of their employees, passengers, customers, and the public.  More specifically, the Commission is charged with determining, ordering, and prescribing the just and reasonable manner in which the tracks or other facilities or any railway corporation may be constructed across any public highway.  § 40-4-106(2)(a), C.R.S.  Such determination includes consideration of the particular point of crossing, the terms and conditions of installation and construction of the crossing, as well as the warning, signaling, or other safety appliances to be required in order to prevent accidents.  Id.

7. As the owner of the tracks over which the subject crossing is proposed, the ALJ finds that UPRR has stated a legally protected right that may be affected by the proceedings.  UPRR has a cognizable interest in the safety of the crossing over its property and actively used track(s).  The intervention as of right by UPRR will therefore be acknowledged.

8. While Ms. Triantos has alleged ownership of property in the immediate vicinity of the crossing and asserted pecuniary interest in the value of that property, the assertions in her Petition for Leave to Intervene appear related to the relocation of the rail tracks rather than the safety aspects of the proposed crossing.  The ALJ is unclear as to what relief Ms. Triantos seeks from the Commission or how the allegations of diminution of value and/or noncompliance with federal environmental standards implicate the jurisdiction of the Commission set forth in Paragraph No. 6, above.

9. Accordingly, the ALJ will require Ms. Triantos to file a more definite statement of how approval of the proposed crossing, as opposed to the placement of the railroad tracks, will substantially affect her pecuniary or tangible interests.  In addition, Ms. Triantos will be required to state what relief is sought by her intervention, consistent with the jurisdiction of the Commission.

10. Ms. Triantos shall make the filing referenced in the preceding paragraph no later than October 31, 2012.  Thereafter, the ALJ will rule on her Petition for Leave to Intervene.

III. ORDER

A. It Is Ordered That:

1. The Intervention of Union Pacific Railroad Company is acknowledged.  

2. Ms. Tammra Triantos shall file supplemental information, as explained in Section I, Paragraphs No. 9 and No. 10, detailing the factual grounds for her Petition for Leave to Intervene.  Ms. Triantos shall make this filing on or before October 31, 2012.

3. By subsequent Interim Order the undersigned Administrative Law Judge will rule on the merits of Ms. Triantos’ Petition for Leave to Intervene.

4. This Order is effective immediately.
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Doug Dean, 
Director
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KEITH J. KIRCHUBEL
________________________________
                      Administrative Law Judge
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