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I. STATEMENT  
1. On August 30, 2012, the Commission served Civil Penalty Assessment Notice or Notice of Complaint (CPAN) No. 103739 on Stagecoach Limo and on Luke Brennan, in his capacity as owner and/or operator of Stagecoach Limo.  That CPAN commenced this docket.  

2. On September 25, 2012, counsel for testimonial (litigation) Staff of the Commission (Staff) entered his appearance in this proceeding.  In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the litigation Staff and the advisory Staff in this case.  
3. On September 27, 2012, by Minute Order, the Commission assigned this Docket to an Administrative Law Judge (ALJ).  

A. Motion to Amend Civil Penalty Assessment Notice.  

4. On September 26, 2012, Staff filed its Motion to Amend Civil Penalty Assessment Notice (Motion).  As good cause for granting the Motion, Staff states that it  

has determined that Stagecoach Limo does not exist as an entity and therefore cannot be a respondent in this proceeding.  Likewise [and as a result], Mr. Brennan could not have been acting in his capacity as owner and/or operator of this non-entity.  Therefore, Mr. Brennan, individually, is the only proper respondent.  Accordingly, Staff seeks to amend the CPAN to remove Stagecoach Limo as a respondent, as well as any reference to Stagecoach Limo.  

Motion at ¶ 3.  

5. Staff cites § 40-7-116(2), C.R.S.,
 as providing the legal basis for the Motion.  With respect to that statute, Staff states that Mr. Brennan has been served with the CPAN and, thus, is on notice and that no procedural dates have been established in this case.  For these reasons, Staff asserts that granting the Motion will not prejudice Mr. Brennan.  Motion at ¶ 4.  
6. The 14-day response period expired on October 10, 2012.  

7. Review of the Commission files in this proceeding reveals that, as of the date of this Order, Mr. Brennan has not filed a response to the Motion.  

8. Review of the Commission files in this proceeding reveals that, as of the date of this Order, Mr. Brennan has not filed a request for additional time within which to file a response to the Motion.  

9. Rule 4 CCR 723-2-1400 provides that a motion to which no response is made may be deemed to be confessed.  Mr. Brennan did not respond to the Motion.  The ALJ finds that the Motion is confessed (that is, is unopposed).  

10. The ALJ also finds that granting the Motion will not prejudice Mr. Brennan’s substantive rights because (a) there are no procedural dates in this proceeding and (b) as discussed below, the ALJ affords Mr. Brennan the opportunity to pay one-half of the total assessment.  
11. The ALJ will grant the Motion; will remove Stagecoach Limo as a respondent; will remove Luke Brennan, in his capacity as owner and/or operator of Stagecoach Limo, as a respondent; will name Luke Brennan, as an individual, as the Respondent in this docket; will order Commission records changed to show Luke Brennan as the Respondent in this docket; and will allow Mr. Brennan time within which to pay one-half of the total assessment stated in the CPAN.  
12. Staff and Respondent, collectively, are the Parties.  

B. Time to Pay One-Half of the Assessment.  

13. As stated in the CPAN, Staff seeks a maximum assessment of $ 13,612.50 against Respondent (i.e., Luke Brennan).  This amount includes the maximum civil penalty assessment of $ 12,375 for the three alleged violations and the 10 percent surcharge (i.e., $ 1,237.50) mandated by § 24-34-108, C.R.S.  
14. Pursuant to Commission policy and as alleviation of possible prejudice to the substantive rights of Respondent, the ALJ will provide Respondent the following opportunity:  within 10 calendar days of receipt of this Order, Respondent may pay the reduced total assessment shown in the “Total Amount if Paid within 10 Calendar Days” section of the CPAN (i.e., $ 6,806.25) which the Commission will accept (a) as Mr. Brennan’s acknowledgement that he is liable for the three violations alleged in the CPAN and (b) as payment in full, including the mandatory surcharge.  If Respondent chooses not to pay the reduced total assessment within the specified time, this case will be at issue and, by separate Order, the ALJ will schedule a prehearing conference in this docket.  
C. Advisement to Respondent Concerning Appearing Without Legal Counsel.  

15. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(I), an individual may appear without counsel to represent her/his own interests.  Thus, as Respondent is an individual, he may represent himself in this proceeding.  

16. Respondent is advised, and is on notice, that he will be bound by, and will be held to, the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well in civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in Commission proceedings.  

D. Other Matters and Advisements.  

17. The Parties are advised, and are on notice, that the ALJ expects each party to be familiar with, and to abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.state.co.us/puc.  

18. The Parties are advised, and are on notice, that the date on which a document is filed with the Commission is the date on which the Commission receives a document.  Thus, for example, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed with the Commission in a timely manner.  

19. The Parties are advised, and are on notice, that the Commission has an 
E-Filings System available.  One may learn about, and may register to use, the E-Filings System at www.dora.state.co.us/puc.  Use of the E-Filings System is optional.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Amend Civil Penalty Assessment Notice, which motion was filed by Staff of the Commission on September 26, 2012, is granted.  

2. Stagecoach Limo is removed as a respondent in Docket No. 12G-982EC.  

3. Luke Brennan, in his capacity as owner and/or operator of Stagecoach Limo, is removed as a respondent in Docket No. 12G-982EC.  

4. Luke Brennan, as an individual, is substituted and named as the sole respondent in Docket No. 12G-982EC.  

5. Commission administrative personnel shall amend the Commission’s records to reflect that Mr. Luke Brennan is the only respondent in Docket No. 12G-982EC.  

6. Commission administrative personnel shall amend the Commission’s records to reflect that the caption for Docket No. 12G-982EC is changed as set out above in this Order.  

7. The Parties and the Commission shall use the caption shown in this Order.  

8. The Parties and the Commission shall amend their certificates of service to show Mr. Luke Brennan as the only respondent in Docket No. 12G-982EC.  

9. Consistent with the discussion above, Mr. Luke Brennan shall have 10 calendar days from the date of receipt of this Order within which to make the payment discussed in 
¶ 14, above.  
10. If Mr. Brennan fails to make the payment within the specified time as set out in Ordering Paragraph No. 9, this docket shall be at issue and the Administrative Law Judge shall issue an Order scheduling a prehearing conference in this proceeding.  

11. The Parties are held to the advisements contained in this Order.  
12. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Section 40-7-116(2), C.R.S., permits a CPAN to be amended to cure a defect provided two conditions are met:  (a) a motion to amend to cure the defect is filed prior to the hearing on the merits; and (b) the “substantial rights of the person cited” are not prejudiced.  
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