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I. STATEMENT  

1. On December 21, 2010, the Commission issued Decision No. C10-1359, the Formal Complaint and Notice of Proceeding that commenced this docket.  In that Order, inter alia, the Commission referred this case to an Administrative Law Judge (ALJ).  

2. On January 21, 2011, Staff of the Commission (Staff) filed its Entry of Appearance and Notice Pursuant to Rule 1007(a).  Staff is represented by counsel.  

3. Paul H. Epler, as an individual, is the Respondent (Epler or Respondent).  Although the ALJ informed him that he may obtain counsel if he chooses to do so, Respondent elected to represent himself.  
4. The Parties, collectively, are Staff and Respondent.  

5. On April 12, 2011 by Decision No. R11-0395 (2011 Decision), the ALJ approved, as amended, a stipulation and settlement agreement (2011 Stipulation)
 and issued a cease and desist order.  In the 2011 Decision, the ALJ described, and amended one of, the terms of the 2011 Stipulation.  Id. at ¶¶ 29, 30-32, and 34.  On May 2, 2011, the 2011 Decision became a decision of the Commission by operation of law.  
6. On April 19, 2012, Staff filed a Motion to Reopen Docket and to Schedule Evidentiary Hearing.  In that filing, Staff (a) asserted that Respondent had violated the 2011 Decision cease-and-desist order; (b) requested that the Commission reopen this docket; and (c) requested that an evidentiary hearing be held to determine whether Mr. Epler had violated the cease and desist order and, if a violation was found to have occurred, to determine the appropriate remedies.  

7. On May 25, 2012, the Commission issued Decision No. C12-0566-I.  In that Order, the Commission granted Staff’s April 19, 2012 motion; reopened this docket; and referred the reopened proceeding to an ALJ.  The Commission directed the ALJ “to schedule an evidentiary hearing and [to] determine findings of fact and law consistent with the discussion” in Decision No. C12-0566-I.  Id. at Ordering Paragraph No. 2.  

8. On June 8, 2012 by Decision No. R12-0632-I, the ALJ, among other things, established a procedural schedule.  Pursuant to that procedural schedule, on June 18, 2012, Staff filed its List of Witnesses and Exhibits.  Pursuant to that procedural schedule, on July 3, 2012, Mr. Epler filed his List of Witnesses and Exhibits.  

9. On July 6, 2012 by Decision No. R12-0769-I, the ALJ scheduled a September 28, 2012 evidentiary hearing in this matter.  On September 26, 2012, by Decision No. R12-1121-I and on the Parties’ request, the ALJ vacated the hearing.  
10. On October 5, 2012, the Parties filed a Joint Motion to Approve Stipulation and Settlement Agreement (Joint Motion).  A Stipulation and Settlement Agreement (2012 Stipulation) accompanies that filing.
  In that filing, the Parties request (a) a waiver of response time to the Joint Motion and (b) an order approving the 2012 Stipulation.  
11. The ALJ finds that, because the Joint Motion is signed by both Parties, no party will be prejudiced if response time to the Joint Motion is waived.  The ALJ will grant the request for waiver of response time to the Joint Motion.  

12. The Joint Motion is signed by both Parties.  The Joint Motion states good cause.  No party will be prejudiced if the Joint Motion is granted.  For the reasons discussed below, the ALJ will grant the Joint Motion; will approve the 2012 Stipulation; and will issue the requested cease and desist order against Mr. Epler.  

13. In accordance with, and pursuant to, § 40-6-109, C.R.S., the ALJ transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. findings of fact, discussion, and conclusion  

14. The facts found in this Decision are based on Respondent’s admissions in the 2012 Stipulation and, as to the status and ownership of Action Towing, are based on Commission records and on statements made by Mr. Epler during a conference held on July 6, 2012.  
15. Complainant is Trial Advocacy Staff.  

16. Respondent is an individual.  At all times pertinent to the reopened proceeding, Respondent was, and at present is, subject to the cease-and-desist order contained in the 
2011 Decision.  
17. On its own motion, the Commission issued the Formal Complaint pursuant to, and in accordance with, § 40-6-108, C.R.S.; § 24-4-104(3), C.R.S.; and Rule 4 Code of Colorado Regulations (CCR) 723-1-1302(h).
  

18. Respondent does not challenge the Commission’s subject matter jurisdiction in this case.  The record establishes the Commission’s subject matter jurisdiction, and the ALJ finds and concludes that the Commission has subject matter jurisdiction over this case.  

19. The Commission duly served the Formal Complaint on Respondent, and Respondent does not dispute service.  In addition, the Commission duly served Decision No. C12-0566-I on Respondent; and Respondent does not dispute service.  Finally, Respondent has entered a general appearance in this reopened proceeding.  The record establishes the Commission’s jurisdiction over Respondent, and the ALJ finds and concludes that the Commission has personal jurisdiction over Respondent in this case.  

20. Mr. Epler, doing business as Action Towing, held Towing Permit No. T-02601.  The Commission’s records show that Action Towing’s address was 305 A Juanita Street, Colorado Springs, Colorado.  Pursuant to the 2011 Decision, on May 3, 2011, the Commission revoked Towing Permit No. T-02601.  

Ms. Deborah A. Epler is Mr. Epler’s wife and, at present, does business under the trade name Action Towing.  The Commission’s records show that Ms. Epler, doing business as 

21. Action Towing, holds Towing Permit No. T-04185, which the Commission issued on April 26, 2011.  The records also show that the address for Ms. Epler, doing business as Action Towing, is 305 A Juanita Street, Colorado Springs, Colorado; this is the same address as that for Mr. Epler, doing business as Action Towing.  

22. Staff received information that, after May 2, 2012 (the effective date of 2011 Decision), Mr. Epler acted in violation of the cease-and-desist order contained in the 2011 Decision.  Specifically, the individuals lodging the complaints stated that Mr. Epler was operating a tow truck for, and working in the storage lot of, Action Towing.  

23. On January 19, 2012, Staff investigator Cliff Hinson conducted an investigation of the complaints that the Staff had received.  As part of that investigation, he visited Action Towing in Colorado Springs, Colorado.  During the course of that visit, Mr. Epler engaged Staff investigator Hinson in conversation and, on behalf of Action Towing, offered to provide towing services to Mr. Hinson and discussed the conditions and terms of that service.  In addition, during that visit, an Action Towing employee identified Mr. Epler as the owner of Action Towing.  
24. The 2011 Decision at Ordering Paragraph No. 8 states that, for a period of one year from the date of a final Commission decision approving the 2011 Stipulation (i.e., May 2, 2012), “Paul H. Epler shall cease and desist from operating as a towing carrier pursuant to title 40, article 13, C.R.S[.]”  In addition, the 2011 Decision at Ordering Paragraph No. 9 specifies that the cease-and-desist order applies to “Paul H. Epler personally and to his involvement in any manner with any towing carrier that offers towing services, including, but not limited to, Mr. Epler’s involvement as an owner, officer, agent, employee, manager, independent contractor[,]or driver of any such carrier.”  Finally, the 2011 Decision at Ordering Paragraph No. 4 incorporates by reference the 2011 Stipulation.  Pursuant to ¶ 3.d of the 2011 Stipulation, the scope of the cease-and-desist order in the 2011 Decision includes Mr. Epler’s “involvement [with] or employment in any storage lot used by a towing carrier.”  
25. Mr. Epler admits, and the record establishes, that Mr. Epler has violated the following provisions of the cease-and-desist order in the 2011 Decision:  Ordering Paragraphs No. 8 and No. 9 of the 2011 Decision and ¶ 3.D of the 2011 Stipulation as incorporated by reference into the 2011 Decision by Ordering Paragraph No. 4.  On this basis, the ALJ finds that, at a minimum, Paul H. Epler violated the cited provisions of the 2011 Decision and the incorporated 2011 Stipulation.  
26. Having found that Mr. Epler violated the cease-and-desist order contained in the 2011 Decision, the ALJ now considers the appropriate remedy for the admitted violations.  

27. In the 2012 Stipulation that the Parties submitted for approval, Respondent agrees and consents to the following:  (a) the Commission may enter a cease-and-desist order that precludes Mr. Epler from being eligible “to be issued another towing carrier permit for eight (8) years from the effective date of” a final Commission decision approving the 2012 Stipulation 
(id. at ¶ 1.A); (b) “[a]ll other aspects of the [2011 Decision and incorporated 2011 Stipulation] remain in full force and effect” (id. at ¶ 1.B); and (c) if the Commission finds that he violated the 2012 Stipulation, Mr. Epler  
agrees to … be permanently ineligible to be issued another towing carrier permit and … [agrees to be] permanently barred from involvement in any way with any towing carrier, including but not limited to, involvement as an owner, agent, employee, manager, independent contractor[,] or driver of any such carrier, and [agrees to be permanently barred from] employment in any storage [lot] used by a towing carrier.  
Id. at ¶ 1.C.  

28. Pursuant to ¶ 1.B of the 2012 Stipulation, at least the following provisions of the 2011 Stipulation remain in effect (that is, are carried forward into the 2012 Stipulation):  (a) Mr. Epler’s agreement that, if the Commission finds that he violated the 2011 Stipulation, a court may enter a consented-to and stipulated “permanent injunction enjoining Mr. Epler from operating as a towing carrier under” title 40, article 13, C.R.S.
 (2011 Stipulation at ¶ 3.G); (b) in the event he fails to abide by the 2011 Stipulation, Mr. Epler’s waiver of his right to seek review by exceptions; by application for rehearing, reargument, or reconsideration; or by judicial review of “any matter brought before the Commission to enforce” the 2011 Stipulation (id. at ¶ 5); and (c) Mr. Epler’s agreement that, for purposes of determining whether a violation of the 2011 Stipulation occurred within either the specified time periods, the operative date is the date of the alleged violation (id. at ¶ 6).  
29. The list set out in ¶ 28, above, is illustrative.  It is not, and the ALJ does not intend it to be, an all-inclusive list.  To determine those provisions of the 2011 Decision and incorporated 2011 Stipulation that are within the scope of ¶ 1.B of the 2012 Stipulation, one must read the 2011 Decision and incorporated 2011 Stipulation in light of ¶ 1 of the 2012 Stipulation.  
The ALJ finds that the 2012 Stipulation can be approved, subject to the following three clarifications:  First, to the extent that the provisions of the 2011 Stipulation that continue in effect under the terms of ¶ 1.B of the 2012 Stipulation reference a violation of the 2011 Stipulation, that reference is to be read to include both the 2011 Stipulation and the 2012 Stipulation.  Second, to the extent that the provisions of the 2011 Stipulation that continue in effect under the terms of ¶ 1.B of the 2012 Stipulation reference the date on which the 2011 

30. Decision became effective, that reference is to be read as the date on which this Recommended Decision becomes the decision of the Commission.  Third, to the extent that the provisions of the 2011 Stipulation that continue in effect under the terms of ¶ 1.B of the 2012 Stipulation reference a statutory provision within article 13 of title 40, C.R.S., that reference is to be read as the pertinent statutory provision within Article 10.1 of title 40, C.R.S.  In the ALJ’s opinion, these clarifications are necessary in order to effectuate the Parties’ agreement as set out in ¶ 1.B of the 2012 Stipulation.  
31. The ALJ has reviewed the 2012 Stipulation, as clarified by this Decision, in light of the entire record of this proceeding.  The ALJ has considered the statute and its public protection purpose; has considered the 2011 Decision and the incorporated 2011 Stipulation and their public protection purposes; has considered Commission guidance provided in previous decisions; has considered the purposes served by 2012 Stipulation; has considered the facts; and has considered the range of possible actions that the Commission could take in view of Mr. Epler’s admitted violations of the 2011 cease-and-desist order.  The ALJ also has considered the fact that, as stated by the Parties, the 2012 Stipulation, as clarified by this Decision, will be binding on Mr. Epler but will have no precedential effect with respect to other persons.  

32. The ALJ finds that the actions to be taken as a result of the 2012 Stipulation, as clarified by this Decision, achieve the following purposes:  (a) deterring future violations by Respondent; (b) motivating Respondent to comply with the law in his future operation as a towing carrier; (c) punishing Respondent for his past behavior; and (d) motivating other towing carriers to comply with the law.  
33. The ALJ will approve the 2012 Stipulation, as clarified by this Decision, because it is supported by the evidence; is clear; and is appropriate.  The ALJ finds that the 2012 Stipulation, as clarified by this Decision, is reasonable; that the conditions are reasonable; and, consequently, that the 2012 Stipulation, as clarified by this Decision, is just and reasonable.  

34. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER 

A. The Commission Orders That:  
1. Consistent with the discussion above, the Joint Motion to Approve Stipulation and Settlement Agreement is granted.  

2. The Stipulation and Settlement Agreement appended to this Decision as Attachment A is incorporated here as if fully set forth.  

3. The Stipulation and Settlement Agreement appended to this Decision as Attachment A, as clarified by this Decision, is approved.  

4. Consistent with the discussion above and the terms of the Stipulation and Settlement Agreement appended to this Decision as Attachment A, as clarified by this Decision, the reopened Complaint is granted.  

5. Paul H. Epler is ineligible to be issued a towing carrier permit pursuant to title 40, article 10.1, C.R.S., for a period of eight (8) years from the date of a final Commission decision approving the Stipulation and Settlement Agreement appended to this Decision as Attachment A, as clarified by this Decision.  

6. Paul H. Epler shall cease and desist from holding himself out as an owner of a towing carrier pursuant to title 40, article 10.1, C.R.S., for a period of eight (8) years from the date of a final Commission decision approving the Stipulation and Settlement Agreement appended to this Decision as Attachment A, as clarified by this Decision.  

7. Except as modified by the terms of the Stipulation and Settlement Agreement appended to this Decision as Attachment A, as clarified by this Decision, Decision No. R11-0395 remains in full force and effect.  

8. The provisions of Ordering Paragraphs No. 5, No. 6, and No. 7 apply to 
Paul H. Epler personally and to his involvement in any manner with any towing carrier that offers towing services, including, but not limited to, Mr. Epler’s involvement as an owner, officer, agent, employee, manager, independent contractor, or driver of any such carrier.  

9. The provisions of Ordering Paragraphs No. 5, No. 6, and No. 7 apply to 
Paul H. Epler personally and to his involvement with, or employment with, any storage lot used by a towing carrier.  

10. In the event that the Commission finds Paul H. Epler to be in violation of this Decision or of the Stipulation and Settlement Agreement incorporated by reference into this Decision, as clarified that this Decision, or of both, the provisions of Stipulation and Settlement Agreement, as clarified by this Decision and as incorporated by reference into this Decision, shall be enforced.  In any Commission proceeding or judicial proceeding brought to enforce the Stipulation and Settlement Agreement, as clarified by this Decision and as incorporated by reference into this Decision, this Decision shall be cited as authority for commencing the proceeding and for the relief sought in the proceeding.  

11. The request for waiver of response time to the Joint Motion to Approve Stipulation and Settlement Agreement is granted.  

12. Response time to the Joint Motion to Approve Stipulation and Settlement Agreement is waived.  

13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

14. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

15. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



�  The 2011 Stipulation is attached as Appendix A to the 2011 Decision.  


�  The 2012 Stipulation is appended to this Decision as Attachment A.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Subsequent to the 2011 Decision, article 13 of title 40, C.R.S., which pertained to towing carriers, was repealed and reenacted as Article 10.1 of title 40, C.R.S.  
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