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I. STATEMENT

1. Eyasu M. Beshe (Applicant) initiated the captioned proceeding on May 9, 2012, by filing an application seeking authority to operate as a contract carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  The application was accompanied by a letter of support from the Colorado Department of Health Care Policy and Financing.
2. On May 21, 2012, the Commission provided public notice of the application by publishing a summary of the same in its Notice of Applications Filed.
3. On June 20, 2012, Colorado Cab Company, LLC, doing business as Boulder Yellow Cab (Colorado Cab or Intervenor) filed its Entry of Appearance and Notice of Intervention by Right through counsel.  Colorado Cab included copies of its relevant Commission authorities (identified as Certificates No. 150 and No. 191).

4. On June 27, 2012, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

5. Pursuant to Decision No. R12-0768-I, issued on July 6, 2012, Applicant was ordered to disclose the witnesses and exhibits he intended to present in support of the application no later than July 27, 2012.  Intervenor was ordered to disclose its witnesses and exhibits no later than August 13, 2012.  4 Code of Colorado Regulations (CCR) 723-1-1405(e), Rules of Practice and Procedure.  

6. The Parties were advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule.  The parties were advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.
7. On August 13, 2012, Intervenor made a filing setting forth the witnesses and exhibits it intended to present at the hearing in this matter.  To date, Applicant has made no disclosure.

8. On September 10, 2012, Intervenor filed a Motion in Limine and Motion to Dismiss (Motion) the subject application based on Applicant’s failure to comply with the procedural order referenced above.

9. On September 14, 2012, the ALJ ordered that the response time to the Motion would be shortened based on the amount of time that had elapsed since the application was deemed complete.  Applicant was ordered to file a response to the Motion on or before September 18, 2012.

10. As of the date of this Recommended Decision, Applicant has not filed a response in opposition to the Motion.  In fact, Applicant has made no filing in this Docket since May 9, 2012.

11. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. Discussion and Conclusion

12. Pursuant to 4 CCR 723-1-1500, the proponent of an order bears the burden of proof in proceedings before the Commission.  With regard to the elements of obtaining authority as a contract carrier by motor vehicle for hire, Applicant bears the burden of proof.  With regard to the elements of its Motion to Dismiss, Intervenor bears the burden.

13. Commission Rule 1405(e) mandates that a transportation utility make disclosure of the witnesses and exhibits it intends to offer in support of an application for Commission authority within ten days after the close of the intervention period.  4 CCR 723-1-1405.

14. The intervention period in this Docket closed on June 20, 2012.  Thus, by rule, Applicant was bound to make his disclosure of witnesses and exhibits no later than July 2, 2012.

15. As noted above and in Decision No. R12-0768-I, Applicant had made no such filing as of July 6, 2012.  Applicant was therefore ordered to correct this oversight and file his disclosure of witnesses and exhibits by or before July 27, 2012, a full three weeks later.
16. Decision No. R12-0768-I clearly stated that no witness will be permitted to testify and no exhibit received in evidence, except in rebuttal, unless such witness and/or exhibit is identified on a disclosure filed and served in accordance with the procedural schedule.  The purpose of the disclosure requirement is to allow parties to prepare their cases for hearing based on the evidence anticipated to be produced.  No interest is served by the introduction of “surprise” evidence of which the other party was not made aware.  In addition, pre-hearing disclosure of evidence assists the parties in correctly assessing the relative strength of their respective cases which, in turn, may promote a negotiated settlement.

17. By virtue of the filings made on August 13, 2012, Applicant has the benefit of knowing the evidence that Intervenor proposes to adduce at hearing.  Intervenor is precluded from such benefit by the failure of Applicant to comply with the requirement to disclose evidence up front.

18. Decision No. R12-1080-I afforded Applicant another opportunity to explain why the ordered disclosures were not made and why the Motion should not be granted.  Applicant did not take advantage of such opportunity.

19. Failure to file a response to a motion may be deemed a confession of the motion pursuant to Commission Rule 1400.  Based on Applicant’s failure to respond to Decision No. R12-0768-I, the subject Motion, and Decision No. R11-1080-I, the ALJ may reasonably infer that Applicant has no adequate explanation or justification for its failure to comply with the pre-hearing procedures established in this Docket.

20. In light of the fact that the Intervenor had already filed and served its respective disclosures, the ALJ finds that Applicant’s failure to provide notice of the evidence it intends to present at hearing unfairly prejudices the ability of the Intervenor to prepare for hearing.

21. Applicant has not demonstrated good cause for its failure to comply with the procedural requirements.  Therefore, the ALJ finds no reason not to enforce the provisions of Decision No. R12-0768-I that prevent the introduction of evidence that was not properly disclosed ahead of time.  Without the ability to adduce witnesses or exhibits in support of the application, Applicant will be unable to sustain his burden of establishing the requirements of Commission Rule 6203.

22. Nor has Applicant requested additional time to prepare his case or make the required pre-hearing disclosures.  Given that Applicant has made no filing since May, 2012, and no effort to comply with subsequent orders in this Docket, counsel for Intervenor may be correct in his supposition that Applicant has actually abandoned his effort to obtain Commission authority as a contract carrier.

23. The ALJ also finds that Applicant’s conduct demonstrates a troubling disregard for the Commission’s authority and processes.  Applicant is seeking permission to operate a contract carrier transportation service.  If granted, Applicant must comply with important Commission rules regarding safety and financial responsibility.  In its application, Applicant attested that he would operate in accordance with the Commission’s Rules Regulating Transportation by Motor Vehicle.  However, Applicant’s subsequent unwillingness to heed the clearly stated directives of the Commission set forth in the Rules and orders in this Docket renders that attestation questionable at best.

24. For the foregoing reasons, the ALJ finds that the Motion to Dismiss is supported by good cause.  Therefore, the application will be dismissed without prejudice.

25. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:  

1. The Motion to Dismiss filed on September 10, 2012, by Intervenor Colorado Cab Company, LLC, doing business as Boulder Yellow Cab is granted.

2. The Application filed by Eyasu M. Beshe on May 9, 2012, is dismissed without prejudice.

3. Docket No. 12A-492BP is now closed and all proceedings are vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                      Administrative Law Judge



�  Decision No. R12-1080-I.


�  June 30, 2012, fell on a Saturday.  By operation of Commission Rule 1203(a), Applicant’s deadline was postponed to the next business day.
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