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I. STATEMENT

1. Pursuant to Decision No. R12-0580-I, issued May 29, 2012, a hearing was scheduled to convene in this Docket on September 24, 2012.

2. On July 19, 2012, as requested by the undersigned Administrative Law Judge (ALJ), counsel for Applicant the City of Fountain (Applicant) filed a Notice of Status informing the Commission of the progress being made toward a resolution of outstanding issues between Applicant and Intervenor BNSF Railway Company (BNSF).  At that time Applicant suggested that negotiations were ongoing between the parties and that a resolution might be possible in late August or early September of 2012.

3. With the hearing date approaching, the ALJ communicated with counsel for Applicant, BNSF, and Intervenor Union Pacific Railroad Company on September 13, 2012, to request that counsel participate in an informal telephone conference to clarify the status of the proceedings and confirm the issues remaining for hearing.

4. Counsel for the parties responded with their availability for a telephone conference.  In addition, counsel for Applicant stated in email correspondence that the parties were still making progress toward a resolution and that Applicant requested that the hearing be vacated to permit time for negotiations to continue.

5. On September 17, 2012, the ALJ participated in an informal conference call with counsel for the parties named above in addition to counsel for Intervenor the Colorado Department of Transportation (CDOT).
  In addition, Ms. Pamela Fischhaber of the Commission’s Advisory Staff participated in the conference.

6. Without exploring the details of settlement proposals under discussion, the ALJ understood that the parties are working through two primary issues:  first, preserving Applicant’s access to property between the two sets of mainline railroad tracks in the area of the Mesa Crossing; and second, resolving operational concerns raised by BNSF in its January 9, 2012 Motion to Dismiss.

7. A basic framework for resolution of the operational issues exists, but has yet to be fully documented.  The issue of access in the area of Mesa Road is the subject of a recent proposal from BNSF now under consideration by Applicant.

8. The ALJ wishes to support efforts of the parties to resolve the issues in this Docket amicably and to their mutual satisfaction.  Based on the input of counsel, the ALJ believes that substantial progress has been made over the summer.  However, as noted during the telephone conference, this Docket concerns enhancements that the Applicant considers to be necessary for the safety of the public.  For this reason, the resolution of this matter cannot be postponed further without good cause.

9. Counsel for all parties pledged to work diligently to resolve the outstanding issues identified above.  No party expressed any confidence that a settlement could be finalized before September 24, 2012, when the hearing is scheduled to convene.  No party objected to Applicant’s request that the hearing date be vacated.

10. On balance, the ALJ finds and concludes that permitting the parties additional time to attempt to achieve a resolution is justified by the progress that has been made to date and the assurances of the parties to continue to work toward this end.  If the Docket was to go to hearing on September 24, 2012, and the parties afforded the opportunity to file written statements of position (as they have requested), then a recommended decision would likely not issue until November, 2012.  Allowing time for exceptions and other post-hearing procedures, a final Commission decision could be delayed into 2013.

11. The ALJ will vacate the hearing date, but will impose interim deadlines to ensure that settlement negotiations proceed on a schedule that will produce a result sooner than a final Commission decision could be anticipated.  

12. On or before October 31, 2012, counsel for Applicant shall file a status update similar to the one filed in July, 2012, explaining the progress being made in settlement negotiations.

The ALJ will schedule a prehearing conference on December 10, 2012.
  If a global settlement agreement is filed on or before December 6, 2012, then the prehearing 

13. conference will be vacated.  If no settlement is filed, then a date for hearing during the first two weeks of January, 2013, will be confirmed at the prehearing conference.  Under no circumstances foreseeable to the ALJ will the hearing in this matter be delayed beyond January 15, 2013.

14. As discussed during the telephone conference call, Applicant shall file new copies of the Exhibits to Stipulation and Settlement Agreement (originally filed on May 16, 2012) in a format that will permit the Exhibits to be viewed in their actual size.  This filing should be made no later than October 1, 2012.

II. ORDER

A. It Is Ordered That:  

1. The hearing previously scheduled on September 24 and 25, 2012, is vacated.

2. Applicant the City of Fountain shall file a status update on or before October 31, 2012, informing the Commission of progress toward a negotiated resolution.

3. A prehearing conference in this Docket shall be convened as follows:

DATE:

December 10, 2012

TIME:

10:00 a.m.

PLACE:
Commission Hearing Room


1560 Broadway, Second Floor


Denver, Colorado

4. At the prehearing conference, an evidentiary hearing will be scheduled to convene no later than January 15, 2013.

5. If the parties submit a global settlement for Commission approval by or before December 6, 2012, then the prehearing conference will be vacated by subsequent order.

6. By or before October 1, 2012, Applicant the City of Fountain shall make the filing described in Section I, Paragraph No. 14.
7. This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge



�  CDOT’s interests in the Docket having been satisfied by a stipulation signed earlier, counsel for CDOT requested that he be excused from further participation in these proceedings unless the issue of traffic signal �pre-emption is implicated by any modifications to the subject projects in the course of settlement negotiations.


�  All counsel informed the ALJ that they are available on that date.


�  Although the ALJ had discussed the filing of a status update in advance of the prehearing conference, no such filing will be required.
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