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I. Statement

1. This matter comes before the Commission for consideration of an application filed by the County of Otero (Otero County) on March 14, 2012 (Otero County Application), requesting authority to change the U.S. Department of Transportation status of the crossing of Otero County Road 12 with the BNSF Railway Company (BNSF) tracks, National Inventory No. 003146A (the Subject Crossing),
 and to require BNSF to reinstall said crossing in Otero County, State of Colorado.  The Otero County Application initiated Docket No. 12A-237R.

2. This matter also comes before the Commission for consideration of an application filed by the BNSF on June 8, 2012 (BNSF Application), requesting authority to abolish the Subject Crossing.  The BNSF Application initiated Docket No. 12A-665R.

3. The Commission gave notice of the Otero County Application (Otero County Notice) and the BNSF Application (BNSF Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Otero County Notice was mailed March 16, 2012.  The BNSF Notice was mailed June 25, 2012.

4. On April 13, 2012, BNSF filed an Entry of Appearance and Notice of Intervention for the Otero County Application. BNSF opposed the Otero County Application.  BNSF believed the crossing in question was a private crossing and closed said crossing by removal of the crossing surfaces.  BNSF believed the crossing is redundant in that there are two adjacent public crossings that are grade separated or have active warning devices.  Finally, BNSF stated that Otero County was requesting reinstallation of a crossing, at BNSF’s expense, that is much wider than what BNSF removed.

5. The Commission reviewed the Otero County Application, deemed the Otero County Application complete within the meaning of § 40-6-109.5, C.R.S., and referred the matter to the undersigned Administrative Law Judge (ALJ) by Decision No. C12-0441 mailed April 26, 2012 in Docket No. 12A-237R.

6. On June 27, 2012, Otero County filed an Entry of Appearance and Notice of Intervention in the BNSF Application. Otero County notes the request that the BNSF Application is to be consolidated with Docket No. 12A-237R.

7. The Commission reviewed the BNSF Application, deemed it complete within the meaning of § 40-6-109.5, C.R.S., and referred the matter to the ALJ by Decision No. C12-0883-I mailed August 1, 2012 in Docket No. 12A-665R.

8. In the same Interim Order, the Commission consolidated Docket No. 12A-237R and No. 12A-665R pursuant to Rule 4 Code of Colorado Regulations 723-1-1402 of the Rules of Practice and Procedure.  That Rule provides: “The Commission may, upon its own initiative or upon the motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Because both dockets concern the same crossing, involve the same two parties, and the parties agree that the dockets should be consolidated, the Commission concluded that consolidation was appropriate and would promote administrative efficiency.  

9. Pursuant to notice, an evidentiary hearing in the consolidated matter was convened in La Junta, Colorado, on August 15, 2012.  The parties were represented, respectively, by the counsel listed above.  BNSF presented the testimony of Mr. Steven Neubauer,
 and Mr. Andrew Amparan.
  The Otero County presented the testimony of Mr. Donald Groves,
 Ms. Shirley Adams,
 Mr. Ryon Sallee,
 Mr. Robert Bauserman,
 Mr. Kevin Karney,
 and Mr. Brent White.
  Hearing Exhibits No. 1 through No. 32 were offered and admitted.  The ALJ agreed, at the request of BNSF, to take administrative notice of the filings in Docket 
No. 12A-665R.  At the conclusion of the evidence, both counsel made an oral closing statement and the ALJ took the matter under submission.

10. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. Findings of Fact

A. Location, Configuration, and History of the Subject Crossing

11. Otero County Road 12 (CR 12) is a paved two-lane public highway that runs north and south within one-half mile of the Town of Manzanola (Manzanola).  At its northern extent, CR 12 intersects with and terminates at County Road 811 (CR 811, also known as N. Railroad Avenue).  Heading south, CR 12 intersects with U.S. Highway 50 (US 50) and County Road JJ (CR JJ).  US 50 passes through Manzanola in a generally east-west direction, and CR JJ runs east and west south of Manzanola.

12. The current population of Manzanola is estimated to be below 1,000.  The surrounding area is largely agricultural.  

At the intersection with CR 811, traffic on northbound CR 12 is controlled by a stop sign while traffic in both directions of CR 811 is not controlled.  At the intersection with US 50, traffic in both directions of CR 12 is controlled by stop signs, while traffic in both directions on US 50 is not controlled.  At this location, US 50 is a four-lane divided highway 

13. with a dirt and grass median between the opposing directions.  Hearing Exhibits No. 21 and No. 22.  Average traffic volumes on US 50 are estimated to be between 4,000 and 5,000 vehicles per day.

14. Maximum posted speed limits on US 50 vary.  Through Manzanola, the maximum posted speed is 35 miles per hour (mph).  To the east of CR 12, the maximum posted speed is 55 mph.  West of the intersection with CR 12 the maximum posted speed is 45 mph.

15. Near the Subject Crossing, CR 811 runs roughly parallel with one set of BNSF main line tracks and one set of BNSF siding tracks.
  The stop sign for northbound traffic on CR 12 at the intersection with CR 811 is approximately 50 feet north of the northernmost mainline railroad track.

16. Prior to August, 2011, traffic on CR 12 could cross over the two sets of BNSF tracks at the Subject Crossing.
  At that time, the Subject Crossing featured 16 foot wide wooden planks between the tracks, static “crossbuck” warning signs indicating 2 tracks, and a sign detailing the crossing inventory number and a telephone number available for reporting any problem or incident connected to the crossing.

17. The Subject Crossing had been open to vehicle traffic for many decades prior to August, 2011.  A search of records maintained by the Federal Railroad Administration Office of Safety Analysis revealed no reported accidents at the Subject Crossing.  Mr. Bauserman related that one of his family members was killed by a train in the vicinity of the crossing in the 1940s.

18. Sight distance in the vicinity of the Subject Crossing is unrestricted, permitting drivers to see oncoming trains from as much as a half mile away.

19. Since 2000, Otero County and BNSF have discussed the safety of railroad crossings, including the Subject Crossing.  Although other crossings were closed, no agreement was reached to close the Subject Crossing.  The County has emphasized the importance of preserving access to properties on either side of the railroad right-of-way.

20. In August, 2011, BNSF unilaterally closed the Subject Crossing on the mistaken belief that it was a private, rather than public, crossing.  BNSF removed the planking between the tracks and blocked vehicle access to the Subject Crossing with moveable barricades.  
When it learned of BNSF’s actions, Otero County informed BNSF that it opposed the closure of the Subject Crossing.  Hearing Exhibit No. 30.

21. BNSF presented an estimate of the cost to reestablish the Subject Crossing in accordance with the currently adopted Manual on Uniform Traffic Control Devices.
  That estimate, including a concrete surface between the tracks and new signage, totals $12,406.

B. Alternate Crossing Locations in the Vicinity

22. Within Manzanola, SR 207 and Canal Street both cross over the BNSF mainline at-grade.  The SR 207 crossing is roughly 0.513 miles west of the Subject Crossing and features active warning devices.
  The Canal Street Crossing is 0.131 miles further west and also features active warning devices.
 

23. Another at-grade crossing further west of Canal Street does not tie into the road network north of the railroad right-of-way.

24. Park Street (SR 207) and Canal Street are two-lane paved streets passing through residential and commercial areas of Manzanola.  Average traffic volume on SR 207 is estimated at under 500 vehicles per day.  Parking is permitted on the sides of the two streets.  The presence of parked vehicles can make it difficult to operate large farm equipment on these streets.

25. Between 2000 and 2012, three accidents involving vehicles and trains have been reported for the Park Street crossing, and none for the Canal Street crossing.  Of the three accidents at Park Street, the last one occurred on August 28, 2009, after automatic gates were installed at the crossing to upgrade it to its current configuration.

26. Within Manzanola, large trucks are unable to turn from US 50 to northbound SR 207 without occupying multiple traffic lanes in the process.

27. At a point 0.792 miles east of the Subject Crossing, US 50 crosses over the BNSF main line using a grade-separated structure.
  West of this structure, US 50 is on the south side of the railroad right-of-way.  At a point 0.298 miles east of the US 50 structure, County Road 13 (CR 13) crosses over the BNSF main line.
  North of this crossing, CR 13 intersects with US 50.  North of the intersection with US 50, CR 13 intersects with CR 811.

28. Numerous witnesses testified that they choose not to use CR 13 to access CR 811 because of the configuration of the intersection of CR 13 and US 50 and traffic behavior in the area.  CR 13 does not intersect US 50 at right angles and sight lines to the west 


where US 50 descends from the grade-separation over the BNSF main line are less than optimal.
  Moreover, traffic speeds on US 50 in the vicinity of the CR 13 intersection are higher than at the CR 12 intersection making it more difficult to cross US 50, especially in large or heavy vehicles.

C. Use of the Subject Crossing Prior to its Closure

29. Because the Subject Crossing has been closed for approximately one year, there is no way to count the number of vehicles on CR 12 using the Subject Crossing.  Otero County had not performed a traffic count on CR 12 or CR 811 prior to the Subject Crossing being closed by BNSF.  Altered traffic patterns in the area as a result of the closure render irrelevant any traffic counts performed now.

30. As part of its Application in Docket No. 12A-237R, Otero County estimated that traffic volumes on CR 12 in the vicinity of the Subject Crossing averaged 20 vehicles per day prior to the closure.  In the course of the hearing, Mr. White revealed that this estimate was not based on any specific data or analytic process.

Mr. Groves, Ms. Adams, Mr. Sallee, and Mr. Bauserman established that traffic patterns on CR 12 in the vicinity of the Subject Crossing are highly variable.  Traffic is heaviest during the period of August through October when silage crops in the area are being harvested.  Semi or tandem tractor-trailer rigs typically hauled harvested crops from fields on the south side of the railroad right-of-way, over the Subject Crossing, and then west on CR 811 to a commercial scale on SR 207 in Manzanola.  In addition, many large farm vehicles
 used the 

31. Subject Crossing prior to its closure.  At the height of the harvest, Mr. Groves estimated that his trucks alone used the Subject Crossing 50 or 60 times per day.  Use by other operations, including large trucks and/or farm vehicles, in addition to the normal traffic using CR 12 would increase the total traffic volume during harvest months.

32. The tail ends of semi rigs northbound on CR 12 and stopped at the intersection with CR 811 were not clear of and at least partially blocking the BNSF main line.  This condition is known as “fouling” the railroad tracks.  Mr. Groves testified that he has had to wait for cross traffic on CR 811 while the rear of his semi rig was fouling the tracks at the Subject Crossing.

33. Local fire, ambulance, and law enforcement services are located south of the BNSF right-of-way within Manzanola.  These services frequently have a need to access the north side of the railroad tracks, including emergency responses.

34. Ms. Adams estimated that stopped trains have blocked the SR 207 and Canal Street crossings (simultaneously) ten times in the past eight years.  Twice this has occurred because of accidents between trains and cars in the vicinity of these crossings.  Usually, the crossings are blocked for a relatively short time (10 to 15 minutes), but Ms. Adams and Mr. Karney could recall trains being stopped for hours at a time.

35. In the instances when the SR 207 and Canal Street crossings are both blocked, the ability of fire, ambulance, and law enforcement services to respond to the north side of the railroad tracks is a serious concern.  Prior to August, 2011, Ms. Adams could recall having to use the Subject Crossing as an alternative route over the tracks.  Assuming a stopped train is blocking the crossings at SR 207 and Canal Street, and if the Subject Crossing remains closed, then these services would have to divert down to CR 13, adding to response times.
  

D. Railroad Activities in the Vicinity of the Subject Crossing

36. BNSF currently operates 17 to 20 trains per day over the main line at the Subject Crossing.  The majority of these are coal trains that are typically 6,800 feet in length.
  The remaining trains operated by BNSF through this area consist of freight and mixed freight.

37. The designated timetable speed for BNSF trains through this area is 55 mph. 
  The tracks in this area are rated as “Class 4” which can safely accommodate trains at speeds as high as 60 mph. 

38. A BNSF safety rule discourages personnel from stopping trains where they block highway crossings.

39. BNSF participates in community outreach efforts to educate the public, including school children, regarding rail crossing safety.  BNSF works with local fire, police, and sheriff departments as part of emergency responder training.  Ms. Adams has participated in safety training conducted by BNSF.

E. Additional Safety Aspects of the Subject Crossing

40. Mr. Neubauer estimated that there are approximately 28,000 at-grade crossings of tracks on the entire BNSF system.  Of these, 8,000 are private crossings the vast majority which are substantially similar in terms of configuration and passive warning signage to the Subject Crossing.  Mr. Neubauer could not estimate the number of similar crossings within Colorado.

41. As early as 2000, BNSF determined that the subject crossing was unnecessary and redundant based on the availability of other crossings in the area.  BNSF’s policy is to reduce the number of at-grade crossings if traffic can, without unreasonable inconvenience, be redirected to other crossings that are grade separated or feature enhanced warning devices.  BNSF also takes into consideration the traffic accident history for the crossings in question, as well as the guidance of the Federal Railroad Administration.

42. Mr. White conceded that the Subject Crossing meets the criteria for consideration of closure under Chapter V, Section 5.c.ii.b of Hearing Exhibit No. 29, although an engineering study has not been performed to verify that the average annual daily traffic requirements and distances to alternate access conform to the guideline.

43. In support of its effort to close the Subject Crossing, BNSF advocated that the other crossings in the vicinity offer safe and convenient alternatives to crossing over the BNSF tracks at CR 12.  

44. Addressing this issue, numerous witnesses discussed the challenges of using the crossings in Manzanola and/or CR 13 as an alternative to the Subject Crossing.  Large trucks are difficult to maneuver in town and encroach into other lanes when making turning movements.  Some large farm equipment cannot be driven in town and the residents of Manzanola have expressed to Ms. Adams their preference to limit large truck traffic through their neighborhoods.  With regard to using US 50 to reach CR 13, the nature and speed of traffic makes this route unsuitable for large farm equipment.  Consequently, such vehicles would be forced to divert to county roads making the detour to CR 13 even longer.  Also, farmers and truckers tend to avoid using CR 13 for the reasons explained in Finding of Fact No. 28.

45. No entity has performed an engineering study to analyze whether active warning equipment is necessary at the Subject Crossing.  The Subject Crossing does not meet the guidance criteria for active warning devices (without regard for cost) found in the Federal Highway Administration Railroad-Highway Grade Crossing Handbook.  Hearing Exhibit No. 29 at pages 148 and 149.  When active warning devices are considered in the context of whether the costs are economically justifiable, the Subject Crossing does satisfy two of the guidance criteria.
  Id. at 149.  No party presented a cost study of an active warning system with automatic gates.

46. Mr. Amparan and Mr. White agreed that if the Subject Crossing is to be reestablished, then the passive warnings present prior to the closure provide the appropriate level of safety

III. Discussion and Conclusions

A. Commission Jurisdiction and Burdens of Proof

Pursuant to § 40-4-106(1), C.R.S., the Commission is empowered to require public utilities to maintain and operate their facilities in such a manner as to promote and safeguard the health and safety of their employees, passengers, customers, and the public.  More specifically, the Commission is charged with determining, ordering, and prescribing the just and reasonable manner in which the tracks or other facilities or any railway corporation may be constructed 

47. across any public highway.  § 40-4-106(2)(a), C.R.S.  Such determination includes consideration of the particular point of crossing; the terms and conditions of installation and construction of the crossing; as well as the warning, signaling, or other safety appliances to be required in order to prevent accidents.  Id.  Alternatively, the Commission has “the power upon its own motion or upon complaint and after hearing, of which all the parties in interest including the owners of adjacent property shall have due notice, to order any crossing constructed at grade … to be relocated altered or abolished.  Id at subparagraph (3)(a)(I).

48. CR 12 is a public highway within the meaning of § 40-4-106(2), C.R.S., in that the public had free and unrestricted access to use it to cross over the rail tracks.  This conclusion is not disputed by the parties.

49. Pursuant to a stipulation of the parties, BNSF posted appropriate notice of its intent to close the Subject Crossing.  In addition, the Commission’s Notice of Application filed in Docket No. 12A-665R was served by mail on the adjacent property owners
 and other interested parties identified, including Otero County, Manzanola, and the Colorado Department of Transportation.  The ALJ finds that the notice of BNSF’s Application complies with the requirements of Rule 4 CCR 723-7-7208 of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings.

As the proponent of a Commission order approving closure of the Subject Crossing, BNSF has the burden of establishing that abandoning the Subject Crossings will promote and safeguard public safety.  4 CCR 723-1-1500.  If closure of the Subject Crossing is 

50. not approved, then Otero County has the burden of establishing what terms and conditions of reestablishing the crossing are required to prevent accidents.

B. Safety Analysis

51. The ALJ took the following factors into consideration regarding the safety of the Subject Crossing: the accident history, available sight distance, vehicle traffic volumes and types, train traffic, train speeds, signage and warning devices, and the geometric configuration of the crossing including available storage north of the crossing.

52. Some of the factors noted above indicate that the Subject Crossing might be safely reestablished.  Only one accident was described in the record and that happened 60 years ago or more.  Sight distance is adequate and traffic volume is comparatively low.

53. On the other hand, train speeds are relatively fast at 55 mph and, while the distribution of train traffic was not established, it can be concluded that a train should be expected at the crossing every hour or so.  Of greatest concern are the types of vehicles using the crossing when factored with the geometric configuration of the Subject Crossing.

54. The record reflects that large, slow moving trucks and equipment used the Subject Crossing before it was closed.  Northbound vehicles were required to stop at CR 811 and occasionally had to wait for cross-traffic to clear before proceeding.  Any vehicle over 50 feet in length fouled the BNSF main line tracks when stopped at that point.  Semi rigs typically used in harvesting operations exceed 50 feet in length.

55. During harvest months upwards of 60 vehicles per day, and likely more, crossed the tracks and stopped at the intersection with CR 811.  Assuming a 12-hour day, this amounts to an average of 5 per hour at a minimum.  Given that one or possibly more trains roll through the area each hour, use of the Subject Crossing by semi trucks and large equipment at harvest time results in serious safety concerns.

56. For obvious reasons, stopping a vehicle on any railroad track is unlawful pursuant to § 42-4-1204(1)(h), C.R.S.  Although the record does not disclose the stopping distance for a fully-loaded coal train rolling at 55 mph, the ALJ finds it reasonable to conclude that such a train at speed would not be able to avoid hitting a semi trailer fouling the tracks.  The likelihood of such an event happening is increased if one considers the possibility that a tractor-semi rig experiences some mechanical failure while stopped at the CR 811 intersection.

57. Nor can the problem of semis fouling the BNSF tracks be cured by measures within the Commission’s jurisdiction to order.  One possible solution would be to remove the stop sign for northbound CR 12 and instead require vehicles on CR 811 to stop.  This would permit a vehicle to proceed directly across the railroad tracks when safe to do so and transition to CR 811 without having to stop.  But the intersection does not lie within the Subject Crossing and such a measure would have to be supported by an engineering study determining that installation of stop signs on CR 811 is appropriate and safe.  That has not been done.  Moreover, the solution was not advanced by Otero County and subject to scrutiny during the course of the hearing as part of a more comprehensive proposal for reestablishing the Subject Crossing.

58. The ALJ also considered whether improved warning systems might resolve the problem of the railroad tracks being fouled by stopped vehicles.  Installation of automatic gates would require the signalization of the intersection of CR 12 and CR 811 so that traffic on CR 811 could be held and traffic on CR 12 permitted to flow, leaving the crossing itself clear when an approaching train was detected.  While this idea has not been validated by an engineering study and no evidence was adduced regarding the cost of automatic gates, warning circuitry, and signalization of the intersection, from experience with other crossing dockets, the ALJ can safely conclude that such a project would cost many hundreds of thousands of dollars.  Given the low traffic volumes on CR 12 and the availability of other crossings within one mile of the Subject Crossing, it is unlikely that Otero County would deem such measures “economically justified.”

59. Balanced against the significant safety risk posed by large vehicles regularly fouling the main line tracks are the burdens that would result from the permanent closure of the Subject Crossing.  These burdens fall into three main categories:  the possibility of added response time for emergency vehicles attempting to cross to the north side of the BNSF tracks at Manzanola, the additional time required for farm vehicles and other traffic to access the north side of the tracks and CR 811, and the safety issues connected with diverting traffic to the intersection of CR 13 and US 50.

60. As to the added response time for emergency vehicles, this would only be an issue when and if a stopped train blocked the crossings at SR 207 and Canal Street.  
The record establishes that this problem might occur once a year.  The most likely scenario where a stopped train would coincide with an emergency response would be an accident involving a train and a vehicle at one of the crossings in Manzanola. The last such incident occurred in August, 2009, after automatic gates were installed at the SR 207 crossing.  While the details of that accident are not in the record, it must be assumed that the likelihood of accidents in Manzanola will be reduced by the installation of active warning devices at the Park and Canal Street crossings.  Also, given the speed of train traffic and the long stopping distance for heavy coal trains of over a mile in length, the possibility exists that an eastbound train might not stop in time to leave the Subject Crossing clear.  In addition, responding emergency vehicles can still reach the north side of Manzanola using an alternative route that may add five to ten minutes compared to a detour over the Subject Crossing.
  Considering the regularity of vehicles fouling the Subject Crossing—and the attendant safety risks—during harvest months, the ALJ finds the burden of adding five to ten minutes to an emergency response that may occur once every three to five years to be less significant.

61. Turning to the inconvenience to local agricultural work caused by the closing of the Subject Crossing, Mr. Karney emphasized that farmers and ranchers operate on very narrow financial margins.  Any additional mileage and time to move equipment results in higher costs.  The word that Mr. Groves used most frequently to describe the Subject Crossing is “handy.”  The evidence demonstrates that the Subject Crossing has been used by agricultural vehicles for many decades.  But the Subject Crossing has been closed for approximately one year, and the record did not include any detailed information establishing the magnitude of any economic impact.  Purely on the issue of convenience and potential loss of productivity, the ALJ concludes that the safety problems with the Subject Crossing outweigh these concerns.

62. Numerous witnesses raised safety concerns related to using CR 13 to cross US 50 and connect to CR 811.  The Commission has no jurisdiction over the configuration of this intersection and is in no position to recommend how its safety may be improved.  The Commission does have safety responsibility for the Subject Crossing and the ALJ has concluded that the problem of large vehicles fouling the tracks is substantial.  No safety incident at the US 50/CR 13 intersection was documented during the hearing.  Additionally, Mr. White testified that there is ongoing work in that area that is altering the intersection.
  
Accordingly, the ALJ is unable to say that the concerns with the intersection are sufficiently definite to outweigh the safety problems at the Subject Crossing where the Commission’s primary focus is directed.

63. Ultimately, a decision ordering the reopening of the Subject Crossing would require a conclusion that a configuration that results in the main line tracks being routinely fouled by stopped trucks and/or equipment promotes and safeguards the health and safety of the public and BNSF’s employees and passengers.  With due consideration for the impacts on the community as a result of the Subject Crossing remaining closed, the ALJ cannot give the Commission’s blessing to a configuration that appears to be a disaster waiting to happen.  
For all of the reasons stated herein above, the ALJ will deny the Application of Otero County, and grant the Application of BNSF. 

64. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The application filed by the County of Otero (Otero County) on March 14, 2012, requesting authority to change the U.S. Department of Transportation status of the crossing of Otero County Road 12 with the BNSF Railway Company (BNSF) track, National Inventory No. 003146A, and to require the railroad to reinstall said crossing in Otero County, State of Colorado is denied.

2. The application filed by BNSF on June 8, 2012, requesting authority to abolish the crossing of Otero County Road 12, National Inventory No. 003416A, located in Otero County, State of Colorado is granted.

3. Docket No. 12A-237R and Docket No. 12A-665R are now closed and all proceedings in these dockets are vacated.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

 
a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

 
b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge



�  Prior to the hearing, counsel for BNSF Railway Company, conceded that the Subject Crossing was, at all times relevant to this proceeding, a public crossing.  Thus, the status of the Subject Crossing is no longer an issue requiring a decision by the Commission.


� BNSF and Otero County have stipulated that BNSF has complied with the notice requirements of Commission Rules pertaining to proposed closure of crossings.


�  Mr. Neubauer is employed by BNSF as the Director of Field Safety Support.


�  Mr. Amparan is employed by BNSF as a Manager of Public Projects.


�  Mr. Groves is a farmer and resident of Otero County.


� Ms. Adams is a resident of Manzanola in Otero County.  She is also an Emergency Medical Technician for the local ambulance service and has served as the Mayor of Manzanola for the past eight years. 


� Mr. Sallee is a Manager of Timpas Feedyard which owns and operates a 1,050 acre farm immediately north of the subject crossing.


�  Mr. Bauserman is a resident of Otero County.  His mother owns a property on County Road 12 just south of the subject crossing.


�  Mr. Karney is a rancher and resident of Otero County who also serves as an elected Commissioner for the County.


� Mr. White is the Public Works Director for Otero County.


� The BNSF siding stretches from a point just west of the crossing of State Route 207 (SR 207, also known as Park Street) in Manzanola to a point east of the Subject Crossing, but west of the grade-separated crossing of US 50.  Using BNSF’s Track Chart (Hearing Exhibit No. 15) the siding is approximately 1.142 miles long.


� The Subject Crossing is shown on Hearing Exhibit No. 15 at Mile Post 573.916.


�  To a substantial degree, the configuration would conform to the details shown in Figures 8B-2 and 8B-3 of Hearing Exhibit No. 26.


�  Mr. Karney and Mr. White on behalf of Otero County, testified that the county would be satisfied with the Subject Crossing being reestablished with wood plank platforms.  The record does not reflect what impact this change would have on the estimate.


�  Crossing Inventory No. 003418N.


�  Crossing Inventory No. 003419V.


�  Crossing Inventory No. 003415T.


�  Crossing Inventory No. 003414L.


�  Photographs of this intersection were admitted early in the hearing (Hearing Exhibits No. 17 through No. 22).  The last witness called, Mr. White, testified that recent and ongoing construction on US 50 has altered the condition of the intersection, including sight distances, from what is depicted in the photographs.


�  Including planters and harvesters, up to 24 feet in total width.


�  Ms. Adams estimated that using this detour could add five to ten minutes of response time.  Based on information available from Hearing Exhibit No. 15, using the CR 13 crossing instead of the Subject Crossing to access SR 207 north of the tracks would add a minimum of 2.20 miles.  Ms. Adams established that this alternate route includes many curves and corners that dictate slower speeds for emergency vehicles.


�  This distance equates to approximately 1.29 miles.


�  Based on these findings (speed of 55 mph and length of 6,800 feet) a moving train would take less than two minutes to clear a crossing.


�  Hearing Exhibit No. 1 transmits a guide for winning support of local authorities where consolidation of highway-rail grade crossings is proposed to improve crossing safety.


�  Chapter V, Section A.4.b.i (multiple tracks in vicinity), and ii (average of 20 or more trains per day).


�  Beverly Bauserman and Timpas Feedyard


�  By making use of the US 50 grade separation and CR 13, emergency vehicles would never be blocked by a stopped train.


�  It is assumed that this work in progress is undertaken to improve the intersection in some way.
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