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I. statement  

1. On June 20, 2012, the Town of Wellington, Colorado (Wellington, Town, or Applicant) filed an application with exhibits.  By that filing, the Town seeks authority to widen the roadway; to construct a new sidewalk; to install active warning equipment including flashing lights, gates, and bells; and to install a parallel pedestrian roadway crossing west of the crossing of Washington Avenue, also known as Larimer County Road 64 (Washington Avenue), with the BNSF Railway Company (BNSF or Intervenor), National Inventory No. 244957S, in Wellington, Colorado.  This filing commenced this proceeding.
2. On June 27, 2012, the Commission gave notice of the June 20, 2012 application.  In addition, that notice established an intervention period and a procedural schedule.  On August 13, 2012, Decision No. R12-0944-I vacated that procedural schedule.  
3. On July 5, 2012, Wellington filed an Amended Application with seven exhibits.  The July 5, 2012 filing replaces the application filed on June 20, 2012 but does not change the relief sought or the scope of this proceeding.  Unless the context indicates otherwise, reference in this Order to the Application is to the Amended Application and its exhibits filed on July 5, 2012.  

4. On July 27, 2012, BNSF timely intervened in this case.  BNSF opposes the Application.  On August 10, 2012, by Decision No. C12-0929-I, the Commission granted BNSF’s intervention.  

5. Wellington and BNSF, collectively, are the Parties.  Both Parties are represented by counsel.  

6. By Decision No. C12-0929-I, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S.  In the Application at ¶ 20, Wellington waived 
§ 40-6-109.5, C.R.S., as applicable to this proceeding.  

7. By Decision No. C12-0929-I, the Commission referred this matter to an Administrative Law Judge (ALJ).  In that referral, the Commission ordered the ALJ to address the concern identified and discussed in Decision No. C12-0929-I at ¶ 7.  

8. By Decision No. R12-0944-I, the ALJ ordered Applicant to consult with Intervenor and to make a filing that contains a proposed procedural schedule (including hearing dates) and addresses the issues identified in that Order.  

9. On August 31, 2012, Applicant filed an Agreed-to Procedural Schedule.  
In that filing, Applicant states that Intervenor estimates that the hearing will take three days; suggests hearing dates in November 2012; and proposes a procedural schedule.  

10. The ALJ will schedule the evidentiary hearing in this matter for November 5 through 7, 2012.  These are dates proposed in the August 31, 2012 filing.  
11. The ALJ will modify the Parties’ proposed procedural schedule and will order the following procedural schedule:  (a) on or before September 14, 2012, Applicant will file its list of witnesses and complete copies of the exhibits it will offer in its direct case; (b) on or before October 1, 2012, Intervenor will file its list of witnesses and complete copies of the exhibits it will offer in its case; (c) on or before October 9, 2012, each party will file (as necessary) a corrected list of witnesses and complete copies of corrected exhibits; (d) on or before October 15, 2012, each party will file prehearing motions (this includes dispositive motions and motions in limine); (e) on or before October 31, 2012, the Parties will file any stipulation or settlement agreement reached; and (f) the Parties will have the opportunity to make oral closing statements at the conclusion of the hearing.  

12. The Parties are advised, and are on notice, that the testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), the following information must be provided:  
(a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a detailed statement of the testimony that the witness is expected to provide.  This information must be provided on the list of witnesses to be filed in accordance with the procedural schedule.  

13. The Parties are advised, and are on notice, that no person will be permitted to testify (except in rebuttal) unless that person is identified as required by this Order.  

14. The Parties are advised, and are on notice, that complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in cross-examination) must be filed in advance of the hearing and in accordance with the procedural schedule.  
15. The Parties are advised, and are on notice, that no document will be admitted as an exhibit (except in rebuttal or when used in cross-examination) unless a complete copy of the document is filed in advance of the hearing as required by this Order.  

16. Rule 4 Code of Colorado Regulations (CCR) 723-1-1405
 will govern discovery.  

17. Except as a proposed exhibit or as necessary to support or to oppose a motion, the Parties will not file discovery requests or discovery responses with the Commission.  

18. Except as a proposed exhibit or as necessary to support or to oppose a motion, the Parties will not serve discovery requests or discovery responses on the ALJ.  

19. Motions pertaining to discovery may be filed at any time.  Unless otherwise ordered, response to a motion pertaining to discovery will be written and will be filed within three business days of service of the motion.
  If necessary, the ALJ will hold a hearing on a discovery-related motion as soon as practicable after the motion is filed.  

20. Rule 4 CCR 723-1-1100 will govern the treatment of information claimed to be confidential.  

II. ORDER  
A. It Is Ordered That:  
1. As a result of a waiver, § 40-6-109.5, C.R.S., does not apply in this docket.  

2. The evidentiary hearing in this matter shall be held on the following dates, at the following times, and in the following location:  

DATES:
November 5 through 7, 2012  

TIME:

9:00 a.m. each day  

PLACE:
Commission Hearing Room  


1560 Broadway, Suite 250  


Denver, Colorado  

3. This procedural schedule is adopted:  (a) on or before September 14, 2012, the Town of Wellington shall file its list of witnesses and complete copies of the exhibits it will offer in its direct case; (b) on or before October 1, 2012, BNSF Railway Company shall file its list of witnesses and complete copies of the exhibits it will offer in its case; (c) on or before October 9, 2012, each party shall file (as necessary) a corrected list of witnesses and complete copies of corrected exhibits; (d) on or before October 15, 2012, each party shall file prehearing motions (this includes dispositive motions and motions in limine); (e) on or before October 31, 2012, the Parties shall file any stipulation or settlement agreement reached; and (f) the Parties will have the opportunity to make oral closing statements at the conclusion of the hearing.  

4. No person shall testify on behalf of a party (except in rebuttal) unless the person is identified on the list of witnesses filed in accordance with this Order.  

5. No document shall be admitted into evidence (except in rebuttal or when used in cross-examination) unless that document is filed in accordance with this Order.  

6. Except as modified by this Order, Rule 4 Code of Colorado Regulations 
723-1-1405 shall govern discovery.  

7. Response time to a motion pertaining to discovery is shortened to three business days.  

8. Rule 4 Code of Colorado Regulations 723-1-1100 shall govern the treatment of information claimed to be confidential.  

9. The Parties shall be held to the advisements in Orders issued in this docket.  

10. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                    Administrative Law Judge









�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  By this Order, the ALJ will shorten response time to motions pertaining to discovery.  
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