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COLORADO PUBLIC UTILITIES COMMISSION,  
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V.  
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Respondent.  

DOCKET NO. 12g-875TO  

COLORADO PUBLIC UTILITIES COMMISSION,  

 
COMPLAINANT,  

V.  
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COLORADO PUBLIC UTILITIES COMMISSION,  
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V.  

J & J Towing,

  


Respondent.  
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COLORADO PUBLIC UTILITIES COMMISSION,  
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V.  
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COLORADO PUBLIC UTILITIES COMMISSION,  

 
COMPLAINANT,  

V.  

J & J Towing,

  


Respondent.  

interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
GRANTING MOTION, CONSOLIDATING 
DOCKETS, designating primary
docket, SCHEDULING prehearing 
conference, and waiving response time
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I. STATEMENT  
1. On August 1, 2012, the Commission served Civil Penalty Assessment Notice or Notice of Complaint (CPAN) No. 104054 on J & J Towing (Respondent or J & J).  That CPAN commenced Docket No. 12G-870TO.  

2. On August 13, 2012, Respondent filed a Request for Hearing.  

3. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

4. On August 22, 2012, counsel for testimonial (litigation) Staff of the Commission (Staff) entered his appearance in Docket No. 12G-870TO.  In that filing and pursuant to 
Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-870TO.  
5. On August 1, 2012, the Commission served CPAN No. 104063 on J & J.  That CPAN commenced Docket No. 12G-871TO.  

6. On August 13, 2012, Respondent filed a Request for Hearing.  

7. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

8. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-871TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-871TO.  
9. On August 1, 2012, the Commission served CPAN No. 104159 on J & J.  That CPAN commenced Docket No. 12G-872TO.  

10. On August 13, 2012, it appears that Respondent requested a hearing.  

11. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

12. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-872TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-872TO.  
13. On August 1, 2012, the Commission served CPAN No. 104223 on J & J.  That CPAN commenced Docket No. 12G-873TO.  

14. On August 13, 2012, it appears that Respondent requested a hearing.  
15. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

16. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-873TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-873TO.  
17. On August 1, 2012, the Commission served CPAN No. 104247 on J & J.  That CPAN commenced Docket No. 12G-874TO.  

18. On August 13, 2012, it appears that Respondent requested a hearing.  

19. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

20. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-874TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-874TO.  
21. On August 1, 2012, the Commission served CPAN No. 104257 on J & J.  That CPAN commenced Docket No. 12G-875TO.  

22. On August 13, 2012, Respondent filed a Request for Hearing.  

23. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

24. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-875TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-875TO.  
25. On August 1, 2012, the Commission served CPAN No. 104260 on J & J.  That CPAN commenced Docket No. 12G-876TO.  

26. On August 13, 2012, Respondent filed a Request for Hearing.  

27. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

28. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-876TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-876TO.  
29. On August 1, 2012, the Commission served CPAN No. 104061 on J & J.  That CPAN commenced Docket No. 12G-877TO.  

30. On August 13, 2012, Respondent filed a Request for Hearing.  

31. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

32. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-877TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-877TO.  
33. On August 1, 2012, the Commission served CPAN No. 104281 on J & J.  That CPAN commenced Docket No. 12G-878TO.  

34. On August 13, 2012, Respondent filed a Request for Hearing.  

35. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

36. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-878TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-878TO.  
37. On August 1, 2012, the Commission served CPAN No. 104398 on J & J.  That CPAN commenced Docket No. 12G-879TO.  

38. On August 13, 2012, Respondent filed a Request for Hearing.  

39. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

40. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-879TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-879TO.  
41. On August 1, 2012, the Commission served CPAN No. 104402 on J & J.  That CPAN commenced Docket No. 12G-880TO.  

42. On August 13, 2012, Respondent filed a Request for Hearing  

43. On August 22, 2012, the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing for October 15, 2012.  

44. On August 22, 2012, counsel for Staff entered his appearance in Docket 
No. 12G-880TO.  In that filing and pursuant to Rule 4 CCR 723-1-1007(a), Staff counsel identified the litigation Staff and the advisory Staff in Docket No. 12G-880TO.  
45. Staff and J & J, collectively, are the Parties in each of these 11 dockets.  

46. On August 29, 2012, by Minute Order entered in each docket, the Commission assigned Dockets No. 12G-870TO, No. 12G-871TO, No. 12G-872TO, No. 12G-873TO, No. 12G-874TO, No. 12G-875TO, No. 12G-876TO, No. 12G-877TO, No. 12G-878TO, No. 12G-879TO, and No. 12G-880TO to an Administrative Law Judge (ALJ).  
A. Consolidation.  

47. On August 24, 2012, in each of the 11 referenced dockets, Staff filed a Motion to Consolidate Docket Nos. 12G-870TO, 12G-871TO, 12G-872TO, 12G-873TO, 12G-874TO, 12G-875TO, 12G-876TO, 12G-877TO, 12G-878TO, 12G-879TO, and 12G-880TO (Motion).  Appended to the Motion is a Consolidated Civil Penalty Assessment Notice or Notice of Complaint to Appear (Consolidated CPAN) that contains in one document the violations alleged in the 11 CPANs served on Respondent on August 1, 2012.
  The certificate of service appended to each Motion states that, on August 24, 2012, Staff served the Motion on Respondent.
  

48. As grounds for granting the Motion, Staff states:  (a) the Parties in the 11 dockets are the same; (b) the violations alleged in each docket are either the same violation or are related to Respondent’s providing towing service pursuant to Commission-issued authority T-03986; (c) the Commission issued the 11 CPANs to the Respondent; (d) consolidation will not unduly prejudice any party; and (e) consolidation will be administratively efficient and will preserve the resources of the Commission and the Parties.  Importantly, Staff represents that Respondent “is in support of consolidation.”  Motion at ¶ 5.  

49. Rule 4 CCR 723-1-1402 governs consolidation.  The Rule states that the “Commission may ... consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  
50. Consolidation lies within the ALJ’s sound discretion.  Pursuant to Rule 4 CCR 723-1-1402, the ALJ finds that consolidation of the 11 dockets is appropriate.  First, the ALJ finds persuasive Staff’s arguments.  Second, Respondent supports consolidation; thus, no party’s rights will be prejudiced.  Third, under the circumstances presented, consolidation is administratively efficient and conserves the resources of the Commission, Staff, and Respondent.  

51. The ALJ will grant the Motion and will consolidate Dockets No. 12G-870TO, No. 12G-871TO, No. 12G-872TO, No. 12G-873TO, No. 12G-874TO, No. 12G-875TO, No. 12G-876TO, No. 12G-877TO, No. 12G-878TO, No. 12G-879TO, and No. 12G-880TO.  The ALJ designates Docket No. 12G-870TO as the primary docket.  The ALJ will order the Parties to comply with the requirements set out in the Ordering Paragraphs below.  

B. Respondent.  

52. Each CPAN names J & J Towing as the respondent.  What is not clear from the CPANs, however, is whether Respondent is an individual, doing business as J & J, or is a legal entity of some type (e.g., a corporation or a limited liability company).  
53. If Respondent is an individual, doing business as J & J, it may be that the CPANs name, and were served, on a non-existent entity.  In addition, as discussed below, whether Respondent must have an attorney hinges on whether Respondent is an individual or an entity.  

54. To clarify the situation, this issue will be addressed at the prehearing conference. 
C. Respondent and Legal Counsel.  

55. Rule 4 CCR 723-1-1201(a) requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(I), an individual may appear without counsel to represent her/his own interests.  Thus, if Respondent is an individual, she or he may appear in this consolidated proceeding without an attorney.  

56. Pursuant to § 13-1-127(2), C.R.S., if the amount in controversy exceeds $ 10,000, an entity (such as a corporation or a limited liability company) must be represented by an attorney.  In this consolidated proceeding, as shown in the Consolidated CPAN, the amount in controversy is $ 16,940.  Thus, if Respondent is an entity, it must have an attorney represent it in this consolidated proceeding.  The attorney must be licensed to practice law in Colorado and must be in good standing.  
57. If Respondent is an individual, then the Respondent may proceed pro se (that is, without an attorney) in this matter.  If Respondent is an individual, Respondent is advised, and is on notice, that she/he will be bound by and will be held to, the same procedural and evidentiary rules as attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies as well in civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in Commission proceedings.  

D. Prehearing Conference  

58. The consolidated proceeding is set for hearing on October 15, 2012.  

59. To address various issues and to establish a procedural schedule in this matter, the ALJ will schedule a prehearing conference to be held on September 12, 2012.  
60. At the prehearing conference, the Parties must be prepared to discuss whether Respondent is an individual or an entity.  If Respondent is an individual, then Staff must be prepared to address the issue of its naming an entity as respondent.  This includes discussion of:  (a) whether the CPANs are valid; and (b) whether service was valid.  If Respondent is an entity, then Respondent must be prepared to address obtaining legal counsel.  This includes discussion of the date by which counsel will enter an appearance in this consolidated proceeding.  

61. At the prehearing conference, and based on the conclusions reached with respect to the issues identified in ¶ 60, the Parties must be prepared to discuss whether they will be prepared to go to hearing on October 15, 2012 or whether it is necessary to schedule the hearing on a later date.  

62. At the prehearing conference, the Parties must be prepared to discuss a procedural schedule that is based on the evidentiary hearing date and that includes:  (a) date by which Staff will file its list of witnesses and complete copies of the exhibits it will offer in its direct case; (b) the date by which Respondent will file its list of witnesses and complete copies of the exhibits it will offer in its case; (c) the date by which each party will file a corrected list of witnesses and complete copies of corrected exhibits; (d) the date by which each party will file prehearing motions;
 and (e) the date by which the Parties will file any stipulation or settlement agreement reached.
  

63. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a detailed statement of the testimony that the witness is expected to provide.  This information will be provided on the list of witnesses to be filed in accordance with the procedural schedule.  

64. Complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in cross-examination) will be filed in advance of the hearing.  The exhibits will be filed in accordance with the procedural schedule.  

65. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.  

66. At the prehearing conference, the Parties must be prepared to discuss any matter pertaining to information claimed to be confidential if Rule 4 CCR 723-1-1100 is not adequate.  

67. At the prehearing conference, a party may raise any additional issue.  

68. The Parties are advised, and are on notice, that the ALJ will deem a party's failure to attend or to participate in the prehearing conference to be a waiver of objection to the decisions made and the procedural schedule established at the prehearing conference.  

E. Other Matters and Advisements.  

69. The Parties are advised, and are on notice, that each must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.state.co.us/puc and may be obtained in hard copy from the Commission.  

70. The Parties are advised, and are on notice, that the filing date is the date on which the Commission receives a document.  Thus, if a document is placed in the mail on the date on which the document is due to be filed with the Commission, then the document is not filed with the Commission in a timely manner.  
71. The Parties are advised, and are on notice, that the Commission has an 
E-Filings System available.  One may learn about, and may register to use, the E-Filings System at www.dora.state.co.us/puc.  Use of the E-Filings System is optional.  

II. ORDER  
A. It Is Ordered That:  
1. The Motions to Consolidate Docket Nos. 12G-870TO, 12G-871TO, 12G-872TO, 12G-873TO, 12G-874TO, 12G-875TO, 12G-876TO, 12G-877TO, 12G-878TO, 12G-879TO, and 12G-880TO, which motions were filed by Staff of the Commission on August 24, 2012, are granted.  

2. Dockets No. 12G-870TO, No. 12G-871TO, No. 12G-872TO, No. 12G-873TO, No. 12G-874TO, No. 12G-875TO, No. 12G-876TO, No. 12G-877TO, No. 12G-878TO, No. 12G-879TO, and No. 12G-880TO  are consolidated.  

3. Docket No. 12G-870TO is the primary docket.  

4. The parties in each docket are parties in the consolidated proceeding.  

5. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above on this Order.  Docket No. 12G-870TO and its caption shall appear first.  

6. A prehearing conference in this matter is scheduled as follows:  

DATE:
September 12, 2012  

TIME:
10:00 a.m.  

PLACE:
Commission Hearing Room  

1560 Broadway, Suite 250  

Denver, Colorado  

7. The matters identified above will be discussed at the prehearing conference.  

8. Failure to attend or to participate in the prehearing conference is a waiver of objection to the decisions made, and the procedural schedule established, at the prehearing conference.  

9. Response time to the Motions to Consolidate Docket Nos. 12G-870TO, 
12G-871TO, 12G-872TO, 12G-873TO, 12G-874TO, 12G-875TO, 12G-876TO, 12G-877TO, 12G-878TO, 12G-879TO, and 12G-880TO, which motions were filed by Staff of the Commission on August 24, 2012, is waived.  

10. The Parties shall be held to the discussion and advisements set out above.  

11. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge









�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  There are 18 alleged violations.  


�  In the Motion at ¶ 5, Staff represents that Respondent “is in support of consolidation.”  Based on this statement, the ALJ finds that no party will be prejudiced if response time to the Motion is waived.  Given the nature of the Motion and the fact that it is unopposed, the ALJ will waive response time to the Motion.  


�  This date can be no later than ten calendar days before the first day of hearing.  


�  This date can be no later than three business days before the first day of hearing.  
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