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I. STATEMENT  
1. On May 1, 2012, Northern Colorado Communications, Inc. (NCCI), filed Advice Letter No. 1 (Advice Letter).  Appended to the Advice Letter were proposed original tariff sheets.  The effective date of the proposed tariff sheets was June 2, 2012.  

2. NCCI filed the Advice Letter to comply with Decision No. C11-0608.
  As pertinent here, Decision No. C11-0608 granted NCCI a Certificate of Public Necessity and Convenience (CPCN) to provide telecommunications services and granted NCCI a Letter of Registration (LOR) to provide these emerging competitive telecommunications services throughout Colorado:  Advanced Features, IntraLATA Toll, Jurisdictional Private Line Services, Non-Optional Operator Services, Premium Services, and Switched Access.  
Decision No. C11-0608 required NCCI to have an effective tariff by June 2, 2012.  
3. NCCI intends to provide competitive telecommunications service in the CenturyLink QC Weldona Exchange.  The purpose of the Advice Letter and the proposed tariff sheets is to permit NCCI to offer that telecommunications service.  The proposed tariff sheets contain NCCI’s proposed terms and conditions of, and rates for, service to residential and nonresidential customers.  

4. By Decision No. C12-0588 and pursuant to § 40-111(1), C.R.S., on May 31, 2012, the Commission set the proposed tariff sheets for hearing by referring this docket to an Administrative Law Judge (ALJ); this suspended for 120 days (that is, to and including September 30, 2012) the effective date of the proposed tariff sheets appended to the Advice Letter.  In that Order, the Commission also established an intervention period.  

5. On June 18, 2012, Trial Staff of the Commission (Staff) intervened of right.  

6. NCCI and Staff, collectively, are the Parties.  Both are represented by counsel.  

7. On July 24, 2012, NCCI filed its First Amended Advice Letter No. 1 (Amended Advice Letter).  Appended to the Amended Advice Letter are proposed tariff sheets 
No. 1 through No. 97.
  The Amended Advice Letter changed the effective date of the appended tariff sheets to August 2, 2012.  The Amended Advice Letter, the appended tariff sheets, and the new effective date supersede the original Advice Letter, appended tariff sheets, and 
effective date.  

8. On July 26, 2012, by Decision No. R12-0854-I, the ALJ set the proposed tariff sheets appended to the Amended Advice Letter for hearing on September 20 and 21, 2012 and established a procedural schedule.  By statute, setting the proposed tariff sheets for hearing suspended the August 2, 2012 effective date for 120 days (i.e., to November 30, 2012).  

9. Pursuant to § 40-6-111(1), C.R.S., the Commission may suspend for an additional 90 days (i.e., to February 28, 2013), the effective date of the proposed tariff sheets that accompany the Amended Advice Letter.  By this Order, the ALJ suspends for an additional 90 days, to and including February 28, 2013, the effective date of the proposed tariff sheets that accompany the Amended Advice Letter.  

10. Pursuant to § 40-6-111(1), C.R.S., if the Commission does not issue, on or before February 28, 2013, an order establishing terms, conditions, and rates for service and permanently suspending the proposed tariff sheets as filed, NCCI is entitled to apply, beginning on March 1, 2013 and continuing until the Commission enters its order in this docket, the terms, conditions, and rates for service as contained in the proposed tariff sheets that accompany the Amended Advice Letter.  Colorado Ute Electric Association, Inc. v. Public Utilities Commission, 
198 Colo. 534, 544, 602 P.2d 861, 867-68 (1979).  Although NCCI may implement the proposed tariff sheets, it is not required to do so.  

11. On August 1, 2012 and pursuant to the procedural schedule contained in Decision No. R12-0854-I, NCCI filed the Direct Testimony and Exhibits of Terry Hendrickson and the Direct Testimony and Exhibits of Jon D. Loe.  Pursuant to the procedural schedule, Staff is to file, no later than August 29, 2012, its answer testimony and exhibits.  

12. On August 15, 2012, the Parties filed a Joint Motion to Vacate Procedural Schedule and Hearing Date, for Suspension of Proceedings, and for Waiver of Response Time (Joint Motion).  For the reasons stated below, the ALJ will grant the request to waive response time; will waive response time to the Joint Motion to Vacate Procedural Schedule and Hearing Date [and] for Suspension of Proceedings (Motion for Suspension); and will deny, without prejudice, the Motion for Suspension.  

13. NCCI and Staff are the Parties, and they are the signatories to the Joint Motion.  No party will be prejudiced if the ALJ grants the Motion for Waiver of Response Time, and the Motion for Waiver of Response Time states good cause.  The ALJ will grant the Motion for Waiver of Response Time and will waive response time to the Motion for Suspension.  

14. The ALJ now considers the substance of the Motion for Suspension.  

15. By the Motion for Suspension, the Parties seek an Order that (a) vacates the evidentiary hearing and the procedural schedule; (b) suspends proceedings in this docket; (c) requires NCCI to file, every six months, an update concerning construction of the infrastructure necessary to provide service to the Weldona Exchange; and (d) maintains the availability of this proceeding to adjudicate the proposed tariff sheets appended to the Amended Advice Letter.  Each party has its own reasons for supporting the Motion for Suspension.  

16. For its part, as support for the Motion for Suspension, NCCI states:  
(a) NCCI plans to provide service to the Weldona Exchange and, to do so, obtained the CPCN and LOR; (b) the decision granting NCCI’s CPCN and LOR requires NCCI to have an approved tariff in place within one year (i.e., by June 2, 2012), and the Parties are of the opinion that the Advice Letter filed on May 1, 2012 satisfies that requirement; (c) either Wiggins Telephone Association (NCCI’s parent company) or NCCI must construct infrastructure in order for NCCI to serve the Weldona Exchange, but the construction has not begun; (d) NCCI anticipates beginning service to the Weldona Exchange in 2013; and (e) NCCI has expended funds to obtain the CPCN and LOR, has expended funds to file the Advice Letter and the Amended Advice Letter and to file supporting testimony, and has an interest in maintaining its CPCN and LOR.  Motion for Suspension at ¶ 3.  In addition, NCCI states:  “To secure approval of the suspension of proceedings, NCCI herewith agrees to waive its right to any and all Commission[] requirements applicable to the time period for the processing of an advice letter/tariff filing.”  Id. at ¶ 5 (emphasis supplied).  

17. For its part, as support for the Motion for Suspension, Staff states:  
(a) among other things, Staff is concerned that the Advice Letter and the proposed tariff sheets were filed prematurely because NCCI will not be able to provide service to the Weldona Exchange until the necessary infrastructure is constructed; and (b) like NCCI, Staff wishes to minimize the litigation-related time and cost required to maintain the current procedural schedule.  Motion for Suspension at ¶ 4.  

18. The ALJ is not opposed to the concept of suspending this proceeding and appreciates the Parties’ reasons for wanting to keep this proceeding open while the infrastructure construction goes forward.  For the following reasons, however, the ALJ will deny the Motion for Suspension without prejudice.  

19. First, as discussed above, if the Commission has not issued an order establishing new terms, conditions, and rates for service and permanently suspending the proposed tariff sheets, then beginning March 1, 2013, NCCI may implement the terms, conditions, and rates for service as stated in the proposed tariff sheets appended to the Amended Advice Letter.  This derives from § 40-6-111(1), C.R.S., and will occur irrespective of NCCI’s waiver of Commission requirements pertaining to the processing of advice letters and proposed tariff sheets.  Because the terms, conditions, and rates for service would go into effect by operation of law pending issuance of a Commission decision in this docket, the Commission could not stop NCCI from using the terms, conditions, and rates for service pending issuance of a Commission decision in this docket.  Notwithstanding NCCI’s statement in the Motion for Suspension at ¶ 5 (quoted above), the ALJ finds troubling the possibility that NCCI could put into effect the terms, conditions, and rates for service set out in the proposed tariff sheets while those terms, conditions, and rates for service are pending before the Commission for review.  

20. The ALJ would find a motion to suspend more palatable if NCCI filed a second amended advice letter accompanied by proposed tariff sheets with an effective date in 2013 if the effective date allowed sufficient time for the Commission to issue a decision on the proposed tariff sheets within the statutory suspension period (i.e., 210 days).  A second amended advice letter and an effective date as discussed would allow this docket to remain open and would remove the possibility of NCCI’s implementing the terms, conditions, and rates for service before a Commission decision.  

21. Second, the ALJ is loath to suspend this docket for an unspecified time.  The Motion for Suspension does not state when the infrastructure construction will begin or is likely to begin; does not state how long the infrastructure construction is likely to take; and suggests that NCCI will not be in a position to offer service to the Weldona Exchange until an unspecified time in 2013, if then.  This is too vague.  

22. The ALJ would find a motion to suspend more palatable if that motion contained a general timeline for, and more specific information about, the necessary infrastructure construction.  In addition, a second amended advice letter and a new effective date as discussed above would serve to limit the period during which this docket would be suspended.  

23. Third, the ALJ is concerned that an indefinite suspension of this docket may not be consistent with the Commission requirement in Decision No. C11-0608 in which the Commission granted NCCI’s CPCN and LOR and required NCCI to have an effective tariff by June 2, 2012.  Granting the Motion for Suspension could result in NCCI’s tariffs not being in place until the end of 2013 (or, perhaps, later).  The ALJ notes that a decision issued in the instant docket will not change any condition on the CPCN found in Decision No. C11-0608.  
24. The ALJ will deny the Motion for Suspension without prejudice.  If they wish to do so, the Parties may file another motion to vacate the procedural schedule, to vacate the evidentiary hearing, and to suspend this docket.  

II. ORDER  
A. It Is Ordered That:  
1. Pursuant to § 40-6-111(1)(b), C.R.S., the August 2, 2012 effective date of the proposed tariff sheets No. 1 to No. 97 filed by Northern Colorado Communications, Inc., with the First Amended Advice Letter No. 1 is suspended for an additional 90 days (i.e., to February 28, 2013).  

2. Consistent with the discussion above, the Joint Motion to Vacate Procedural Schedule and Hearing Date [and] for Suspension of Proceedings is denied without prejudice.  

3. The Joint Motion for Waiver of Response Time is granted.  

4. Response time to the Joint Motion to Vacate Procedural Schedule and Hearing Date [and] for Suspension of Proceedings is waived.  

5. The Parties shall be held to the advisements contained in the Orders entered in this docket.  
6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                    Administrative Law Judge



�  That Order, dated June 2, 2011, was issued in Docket No. 11A-381T.  


�  A number of the proposed tariff sheets are blank because they are reserved for future use.  There are, however, four proposed tariff sheets (i.e., 25, 39, 42, and 54) that are blank and that are not reserved for future use.  
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