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I. statement
1. On June 13, 2012, Santa Fe Trail Ranch Metro District (District) filed an application requesting authority to establish an at-grade public crossing of a highway frontage road at milepost 648.58 of the BNSF Railway Company (BNSF) Raton Subdivision, National Inventory No. 003355L, located in the County of Las Animas, State of Colorado (Application).

2. Notice of the Application was provided by the Commission to all interested parties pursuant to § 40-6-108(2), C.R.S., on June 28, 2012.

3. On July 27, 2012, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF opposes the Application and requests a hearing in the matter.  BNSF argues that the Commission lacks subject matter jurisdiction over the crossing as it is no longer situated over a public highway.  In addition, BNSF filed a Motion to Dismiss and Motion for Summary Judgment which argues that the Commission ordered the abandonment and removal of the public grade crossing at the subject location when the county road was closed in 1961.

4. On August 10, 2012, the Commission issued Interim Order No. C12-0926-I in which it deemed the Application complete and referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.

5. On August 10, 2012, the District filed a response to BNSF’s Motion to Dismiss or for Summary Judgment.  The District argues that the roadway in question is not abandoned and has been regularly maintained by the Colorado Department of Transportation.  Additionally, the District points to a perpetual easement over the entirety of Lot J-5, which includes the roadway in question, granted to the District (which states that it is a quasi-municipal corporation and political subdivision of the State of Colorado) from the Santa Fe Trail Ranch Property Owners Association, dated August 6, 2012, the purpose of which is purported to be for the establishment of a public highway.  

6. On August 14, 2012, BNSF filed a Motion to Reply to Applicant’s Response.  BNSF argues that the District has filed a number of documents with its Response which constitutes new evidence that BNSF needs an opportunity to investigate and respond to including the easement which was granted after BNSF filed its motion for summary judgment.  BNSF requests until August 31, 2012 to file a reply.

7. Good cause is found to grant BNSF’s request for additional time to investigate and file a response to the District’s filings.  However, because the Labor Day Holiday is in close proximity to the date requested by BNSF, the time for it to file a response will be further extended to September 5, 2012.  Response time to the motion will be waived.
II. order

A. It Is Ordered That:

1. The Motion of BNSF Railway Company to File Reply to Applicant’s Response is granted.

2. Response time to the Motion is waived.

3. BNSF Railway Company shall file a response no later than September 5, 2012.

4. This Order is effective immediately.
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