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I. STATEMENT

1. On June 20, 2012, Complainant Stephen Montes (Mr. Montes or Complainant) filed a Complaint against United Power.  Complainant contends that Respondent United Power (Respondent or United Power) demanded a deposit for service based upon a three-month average of bills after Complainant petitioned for Chapter 13 bankruptcy protection.  Complainant further requested that his electric service should not be discontinued for medical reasons, citing Rule 3407 of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.

2. On June 22, 2012, the Commission provided notice of the Complaint to United Power and to Mr. Montes.  The Commission notice to both parties explained that Mr. Montes had the burden as the complaining party to prove his case.  In addition, the notice stated to both parties that “[t]he utility is not required to defend itself or to present any evidence until you [Complainant] have presented evidence against it.”

3. On June 22, 2012, the Commission also ordered United Power to Satisfy or Answer the Complaint within 20 days.
  The Commission Order to Satisfy or Answer informed United Power that “if no answer is filed within the time required, the allegations of the Complaint shall be deemed admitted, and the Commission may grant so much of the relief sought in the Complaint as is within its power and jurisdiction or may set the Complaint for hearing.”
4. Lastly, on June 22, 2012, the Commission issued an Order Setting Hearing and Notice of Hearing to both parties.  The evidentiary hearing was scheduled for August 6, 2012, in the Commission offices in Denver, Colorado.
5. On June 27, 2012, this matter was referred to the undersigned Administrative Law Judge (ALJ) for disposition by minute order of the Commission.
6. As of the date of this Recommended Decision, United Power has not filed any answer to the Complaint.  
7. On August 6, 2012, the ALJ convened the evidentiary hearing in accordance with the Notice of Hearing.  Neither party appeared for the hearing and neither party contacted the Commission to advise of any difficulties in appearing.  In the absence of any word from either party, the ALJ adjourned the hearing 20 minutes after the appointed time.

8. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. Discussion and Conclusions

9. As the proponent of an order in this proceeding, Complainant bears the burden of proof by a preponderance of the evidence.  § 13-25-127(1), C.R.S.; 4 CCR 723-1-1500, Rules of Practice and Procedure.  As noted above, this burden was explained to Mr. Montes in the notice of June 22, 2012.

10. Commission Rule 1308(d) provides: “If a party fails to timely file a responsive pleading, to admit or deny an allegation in a complaint, or to raise an affirmative defense, the Commission may deem the party to have admitted such allegation or to have waived such affirmative defense, and the Commission may grant any or all of the relief requested.”  [emphasis added]  4 CCR 723-1-1308. 

11. The June 22, 2012 notice to Respondent differs from Rule 1308(d) in that it informed Respondent that a failure to answer the Complaint shall be deemed an admission of the allegations therein.

12. The June 22, 2012 notice to Respondent also stated that the Commission may set the matter for hearing as an alternative to granting the relief requested in the absence of any answer from Respondent.

13. The fact that the Commission gave notice to the parties of a hearing signaled that the matter would not be decided using the modified procedure found in Rule 1403.  
When no answer was filed on or before July 12, 2012, the ALJ could have vacated the hearing and proceeded under Rule 1403.  That did not occur.

14. Because this Docket concerns a cooperative electric association over which the Commission has limited complaint jurisdiction pursuant to Rule 1302(a)(III), 
the ALJ determined that those questions identified in Decision No. R12-0687-I militated against employing the modified procedures to render a decision without a hearing.
15. Accordingly, the parties were bound to appear on August 6, 2012.

16. The failure of Mr. Montes to appear and produce any evidence at the hearing compels a conclusion that he failed to sustain his burden of proof as to the allegations in the Complaint.  The ALJ will therefore dismiss the Complaint without prejudice.
17. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER

A. The Commission Orders That:

1. The Complaint filed by Stephen Montes is dismissed without prejudice.  
2. Docket No. 10F-706E is now closed.

3. This Recommended Decision shall be effective on the date it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

4. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Recommended Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits the limit to be exceeded.
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Director
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OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                      Administrative Law Judge









�  Complainant’s request under Rule 3407 was denied pursuant to Decision No. R12-0687-I, issued on June 22, 2012.


�  That deadline fell on July 12, 2012.


�  The ALJ resolves this discrepancy in favor of the discretion found in Rule 1308.
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