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I. statement  

1. On June 20, 2012, the Town of Wellington, Colorado (Wellington, Town, or Applicant) filed an application with exhibits.  In that filing, the Town seeks authority to widen the roadway; to construct a new sidewalk; to install active warning equipment including flashing lights, gates, and bells; and to install a parallel pedestrian roadway crossing west of the crossing of Washington Avenue, also known as Larimer County Road 64 (Washington Avenue), with the BNSF Railway Company, National Inventory No. 244957S, in Wellington, County of Larimer, State of Colorado.  This filing commenced this proceeding.
2. On June 27, 2012, the Commission gave notice of the June 20, 2012 application.  Notice was provided to all interested parties, including adjacent property owners pursuant to 
§ 40-6-108(2), C.R.S.  In addition, that notice established an intervention period and a procedural schedule.  This Order will vacate that procedural schedule.  
3. On July 5, 2012, Wellington filed an Amended Application with seven exhibits.  The July 5, 2012 filing replaces the application filed on June 20, 2012 and does not change the relief sought or the scope of this proceeding.  Unless the context indicates otherwise, reference in this Order to the Application is to the Amended Application and its exhibits filed on July 5, 2012.  

4. On July 27, 2012, BNSF Railway Company (BNSF or Intervenor) filed an Entry of Appearance and Notice of Intervention.  In that filing, BNSF states that it opposes the Application until:  (a) it can review the Amended Application; (b) the details of the project are final; and (c) an agreement has been entered into to accomplish the work.  In addition, BNSF points to a number of potential safety issues with respect to the proposed pedestrian walkway.  

5. On August 10, 2012, by Decision No. C12-0929-I, the Commission granted BNSF’s intervention.  

6. Wellington and BNSF, collectively, are the Parties.  

7. By Decision No. C12-0929-I, the Commission deemed the Application complete within the meaning of § 40-6-109.5, C.R.S., and referred this matter to an Administrative Law Judge (ALJ).  The Application is deemed complete as of August 8, 2012, the date on which the Commission adopted the Order.  

8. In referring this docket to an ALJ, the Commission ordered the ALJ to address the following concern:  

 
Our review of the Application gives us concern about the proposed location of the pedestrian crossing of Washington Avenue in relation to the location of the highway-rail crossing of Washington Avenue.  There appears to be only 50’ of distance between the centerline of the highway-rail crossing and the centerline location of the proposed pedestrian crosswalk.  This limited distance could create a situation where vehicles are stopped waiting for pedestrians to use the crosswalk, and are stopped on the tracks of the highway-rail crossing, creating an unsafe situation for both the motor vehicle driver and the pedestrians using the proposed crosswalk.  

Decision No. C12-0929-I at ¶ 7.  See also id. at Ordering Paragraph No. 3 (ALJ to address Commission concern regarding the safety of the proposed crosswalk location).  

A. Time for Commission Decision.  
9. By Decision No. C12-0929-I, the Commission deemed the Application complete as of August 8, 2012.  Applicant did not provide either its supporting testimony and exhibits or a detailed summary of its direct testimony and copies of its exhibits when it filed the Application.  

10. Pursuant to § 40-6-109.5(2), C.R.S., absent an enlargement of time by the Commission
 or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue no later than 210 days from the date on which the Commission deemed the Application to be complete.  Thus, the Commission should issue its decision on the Application no later than March 6, 2013.  

B. Applicant and Legal Counsel.  

11. This proceeding is an adjudication before the Commission.  

12. Review of the Commission file in this matter reveals that, as of the date of this Order, no attorney has entered an appearance on behalf of Applicant.  

13. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a)
 requires a party in a proceeding before the Commission to be represented by legal counsel authorized to practice law in Colorado.  The Commission has determined that compliance with this Rule is mandatory.  
In addition, the Commission has held that, if a party does not have legal counsel, there are 


two consequences:  first, filings made by a non-attorney on behalf of that party are void and of no legal effect; and, second, the party may not participate in a Commission adjudicative proceeding.  

14. In accordance with Rule 4 CCR 723-1-1201 and Commission decisions, the ALJ will order Applicant to obtain legal counsel in this matter and to have its legal counsel enter an appearance on or before August 24, 2012.  
15. Applicant is advised, and is on notice, that if its counsel fails to enter an appearance by close of business on August 24, 2012, then the ALJ will dismiss the Application because it was filed by an individual who is not an attorney and because Applicant will be unable to meet its burden of proof in this matter as Applicant cannot participate in the hearing or make filings without an attorney.  
C. Applicant to Make Filing Regarding Procedural Schedule and Evidentiary Hearing.  

16. It is necessary to establish the procedural schedule and to schedule the evidentiary hearing date in this matter.  In addition, it is necessary to address issues pertaining to discovery and pertaining to the treatment of information claimed to be confidential.  To accomplish this, the ALJ will order Applicant to consult with Intervenor and to make, on or before August 31, 2012, a filing that:  (a) contains a procedural schedule that is satisfactory to the Parties; and (b) addresses the issues discussed below.  

17. The procedural schedule filing must contain at least the following:  (a) the date by which Applicant will file its list of witnesses and complete copies of the exhibits it will offer in its direct case; (b) the date by which Intervenor will file its list of witnesses and complete copies of the exhibits it will offer in its case; (c) the date by which each party will file a corrected list of witnesses and complete copies of corrected exhibits; (d) the date by which each party will file prehearing motions;
 (e) the date by which the Parties will file any stipulation or settlement agreement reached;
 and (f) three proposed evidentiary hearing dates.  
18. In considering proposed hearing dates, the Parties must consider that, absent an additional enlargement of time or waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter should issue no later than March 6, 2013.  To allow time for a recommended decision, exceptions, responses to exceptions, and a Commission decision on exceptions, the hearing in this matter must be concluded no later than November 30, 2012.
  

19. Unless modified, Rule 4 CCR 723-1-1405 governs discovery.  If the procedures and timeframes contained in that Rule are not satisfactory, the August 31, 2012 filing must contain any modifications or provisions that the Parties wish the ALJ to order with respect to discovery.  

20. Rule 4 CCR 723-1-1100 governs the treatment of information claimed to be confidential.  If the procedures contained in that Rule are not satisfactory, the August 31, 2012 filing must contain any modifications or provisions that the Parties wish the ALJ to order with respect to treatment of material claimed to be confidential.  
21. When the August 31, 2012 filing is received, the ALJ will issue an Order scheduling the evidentiary hearing and establishing the procedural schedule.  

22. The Parties are advised, and are on notice, that if Applicant fails to make the August 31, 2012 filing regarding the proposed hearing dates and proposed procedural schedule to which the Parties agree, the ALJ will schedule the evidentiary hearing and will establish the procedural schedule without input from the Parties.  

23. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a statement of the testimony that the witness is expected to provide.  This information will be provided on the list of witnesses to be filed in accordance with the procedural schedule.  

24. Complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in cross-examination) will be filed in advance of the hearing.  The exhibits will be filed in accordance with the procedural schedule.  
D. Additional Advisements.  

25. The Parties are advised, and are on notice, that they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.state.co.us/puc.  

26. The Parties are advised, and are on notice, that timely filing means that the Commission receives the filing by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

27. The Parties are advised that the Commission has an E-Filing System available.  One may learn about, and may register to use, that system at www.dora.state.co.us/puc.  Use of the E-Filings System is not mandatory.  

II. ORDER  
A. It Is Ordered That:  
1. On or before August 24, 2012, legal counsel for the Town of Wellington shall enter an appearance in this proceeding.  If legal counsel does not enter an appearance as ordered in this Ordering Paragraph, the Administrative Law Judge shall dismiss, without prejudice, the application filed by the Town of Wellington.  

2. The procedural schedule established in the Notice of Application Filed dated June 27, 2012 is vacated.  

3. On or before August 31, 2012, the Town of Wellington shall make a filing that complies with the requirements of ¶¶ 16-20, above.  

4. BNSF Railway Company shall cooperate with the Town of Wellington in the preparation of the filing required by Ordering Paragraph No. 3.  

5. If the Town of Wellington fails to make the filing required by Ordering Paragraph No. 3, the Administrative Law Judge shall issue an Order that schedules the evidentiary hearing and establishes the procedural schedule.  The Administrative Law Judge shall issue the Order without input from the Parties.  

6. The Parties shall be held to the advisements in Orders issued in this docket.  

7. This Order is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



�  Section 40-6-109.5(4), C.R.S., permits the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary circumstances.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  Rule 4 CCR 723-1-1201 contains two exceptions, neither of which applies here.  


�  This date can be no later than ten calendar days before the first day of hearing.  


�  This date can be no later than three business days before the first day of hearing.  


�  October 8, November 12, and November 22, 2012 are state holidays.  In addition, at present, the ALJ is unavailable on these dates:  October 1, 17, and 31 and November 30, 2012.  
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