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I. STATEMENT
1. On June 1, 2012, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company), filed its application for an order authorizing recovery of its share of the construction cost savings bonus associated with the construction of the Pueblo Airport Generation Station (PAGS).  The Company filed the above-captioned application seeking: 

1) approval for the final actual construction cost-savings bonus amount related to the total cost of two new LMS100 generation units as authorized by the Commission in Decision No. C12-0143,
 Docket No. 11AL-382E on February 10, 2012; and 2) approval of the form of the Seventh Revised Tariff Sheet 47, attached to the supporting Direct Testimony and Exhibits of Bryan S. Owens.  With the Application and Direct Testimony of Mr. Owens, Black Hills also filed a Motion for Expedited Treatment (Motion).  The Motion requested an Initial Commission Decision by September 27, 2012 so that those findings may be incorporated in the Company’s October 1, 2012 electric cost adjustment (ECA) filing and authorized recovery may begin November 1, 2012.
2. The Commission issued its Notice of Application Filed on June 4, 2012.
3. On June 15, 2012, the Commission issued Decision No. C12-0649-I, “Interim Order: (1) Waiving Response Time; (2) Granting, in Part, Request for Shortened Notice and Intervention Period; (3) Referring the Matter to an Administrative Law Judge; and (4) Setting a June 26, 2012 Prehearing Conference.”  The Commission found that a decision on Black Hills’ request for an Initial Commission decision was premature at that time.  The proceeding would be monitored and the request would be ruled upon by separate decision.

4. The Trial Staff of the Public Utilities Commission (Staff) and the Office of Consumer Counsel (OCC) timely intervened of right.  
5. On June 25, 2012, the Petition to Intervene of Cripple Creek & Victor Gold Mining Company (CC&V) and Holcim (U.S.) Inc. (Holcim) was filed.

6. At the scheduled time and place, a prehearing conference was convened in this matter.   During the prehearing conference, it was announced that the interventions of CC&V and Holcim would be granted.  However, the grant was not memorialized in the decision issued following the prehearing conference.  By this decision, the grant will be memorialized, as ordered below. 

7. By Decision No. R12-0725-I, issued June 28, 2012, a preliminary procedural schedule was adopted, and a further prehearing conference was scheduled.
8. Shortly after the filing of the Application, Black Hills provided a confidential Excel spreadsheet to Staff and the OCC containing work-order detail of the costs incurred on PAGS.
  This work-order detail was provided in the same format as previously provided to these parties in discovery in Docket No. 11AL-387E, the Company’s recent electric rate case, with amounts updated to actual and finalized amounts. Subsequently, the parties participated in the discovery process and then formal settlement negotiations.  
9. During the prehearing phase of this proceeding Staff and the Company actively exchanged information through formal data requests, informal exchanges of information, and active settlement discussions. Staff and the Company have concluded a settlement of all the disputed issues between these Parties in this proceeding.  An agreement in principle was reached by Staff and the Company on July 20, 2012.  
On July 25, 2012, with the consent of the other parties, counsel for Black Hills and Staff informally advised ALJ Adams that an agreement in principle to settle all disputed issues had been reached by Black Hills and the Staff but that the OCC had not yet had

10. an opportunity to review the terms of the proposed settlement.  Counsel for Black Hills and Staff also advised ALJ Adams that CC&V and Holcim had not yet had an opportunity to review the terms of the proposed settlement.   

11. On July 26, 2012, Black Hills and Staff (Settling Parties) entered into and filed a Motion for Approval of Stipulation and Settlement Agreement.  Confidential Attachment A to the Settlement Agreement, detailing the calculations behind the Settlement, was also filed at that time under seal.  In addition, the following testimonies in support of the Settlement Agreement were filed: Settlement Testimony of Kyle D. White on behalf of Black Hills; Public Settlement Testimony and Exhibit of Bryan S. Owens on behalf of Black Hills; Confidential Settlement Testimony of Bryan S. Owens on behalf of Black Hills; Public Answer Testimony of Abel Moreno on behalf of Staff; and Confidential pages of the Answer Testimony of Abel Moreno on behalf of Staff.

12. By Decision No. R12-0855-I, issued July 26, 2012, the prehearing conference was rescheduled so that positions on the Settlement Agreement could be developed by the OCC, CC&V, and Holcim.

13. On July 30, 2012, the OCC filed a Response to the Motion for Approval of the Stipulation and Settlement Agreement stating that “the OCC does not object to Commission approval of the Settlement Agreement.”

14. On July 31, 2012, CC&V and Holcim filed a Statement of Position Regarding Settlement Agreement stating “that they do not oppose the Settlement Agreement.”

15. By Decision No. R12-0880-I, issued July 31, 2012, the prehearing conference was vacated because it appeared unnecessary in light of the pending unopposed settlement.

16. The Settling Parties agree that approval by the Commission of the Settlement Agreement shall constitute a determination that the Settlement Agreement represents a just, equitable, and reasonable resolution of all issues that were contested among the Parties in this proceeding.
17. All of the parties in this proceeding are either Settling Parties or do not oppose the Settlement Agreement.  Accordingly, the Commission construes the Settlement Agreement to stand for the proposition that the Verified Application is unopposed, except as modified by the Settlement Agreement. 

II. FINDINGS AND CONCLUSION
18. Black Hills is engaged in generating, selling, and distributing electric energy and power to its customers in those areas in Colorado certificated to it by the Commission for domestic, mechanical, or public uses and is a public utility subject to the jurisdiction of the Commission, pursuant to § 40-1-103, C.R.S.  
Black Hills filed the above-captioned Application, along with a request for expedited treatment,
 to begin recovery of its share of the construction cost savings associated with PAGS.  This proceeding is a follow-up proceeding to the Company’s last general electric rate case (Docket Nos. 11AL-382E and 11AL-387E). Originally in Docket No. 11AL-387E, Black Hills had sought to begin the recovery of final cost of construction amount in May of 2012 based on a projected cost of $226 million.  The Commission ruled, however, that a review of the 

19. exact calculation of the savings bonus that will be recovered from customers based on the final actual construction costs for PAGS would be necessary before collections should begin.
  A final actual construction cost amount of $229,735,321 was submitted for the Commission and Intervenors’ review in this Application.  The Commission defined the “sole purpose” of this proceeding as a narrow one: “to review the exact calculation of the savings bonus that will be recovered from ratepayers based on the final actual construction costs for PAGS.”

20. In Docket No. 11AL-387E, the costs incurred in the construction of PAGS were analyzed by Staff and the OCC.  Staff analyzed, reviewed, and supported the PAGS actual construction costs through December 31, 2010 in that filing.  The Company began operating the two LMS100s on January 1, 2012.
21. Staff examined costs in this proceeding, including a reconciliation of the additional costs from January 1, 2011 through the completion of the project in early 2012.
22. Black Hills projected in its Application that the average residential customer would receive an increase of approximately $0.32 per month as a result of the requested approvals, using the current effective ECA tariff rate on file and adding one-half year of the Company’s share of annual construction cost-savings bonus, with all other factors presumed to remain unchanged.  In addition, the Company projected that an average small business customer would receive an increase of approximately $1.22 per month.  The Company stated that while those projected numbers will change with actual energy costs, sales forecasts and other information to be incorporated in the Company’s October 1, 2012 ECA filing, the Company did not anticipate these changes will be material. 
A. Overview of Settlement Agreement
23. PAGS construction Point Cost Cap of $260 million was established in Docket No. 09A-415E.  Decision No. R10-0102, issued February 3, 2010.   The Commission also approved a cost savings methodology which called for the first $10 million of construction cost savings to be credited directly to customers.  After that amount, customers would also receive 85 percent of the difference between $250 million and the final overall construction cost of the PAGS facility.  
24. The Company originally sought approval of a final construction cost savings bonus amount of $3,039,702.  The calculation for that construction cost savings bonus amount, as filed for in the Application, is shown in Table 1 below:
Table 1

	Construction Cost Cap of $260 Million less first $10 Million Credited 100% to Customers
	 $250,000,000 

	Company's Final Actual PAGS Construction Cost
	 $229,735,321 

	Company's Net Construction Cost Savings
	 $20,264,679 

	Company Authorized Percentage of Net Construction Savings
	15%

	Construction Cost Savings Bonus
	 $ 3,039,702 


25. The Settling Parties agree that the Company used reasonable cost control methods for the construction of PAGS.  In Docket No. 11AL-387E, Staff propounded a number of data requests related to the capital asset work orders assigned to the capital construction of PAGS to ensure that the capitalization of work orders were actually related to the PAGS project.  
As part of Staff’s investigation in those proceedings, the Engineering and Rate Analyst members of Trial Staff performed an on-site review of PAGS in mid-July, 2011.  As part of the investigation in this proceeding, Staff submitted additional data requests to the Company relating to final construction costs and to further clarify the Company’s filing. On July 19, 2012, Commission Chief Economist Charles Hernandez, visited the PAGS generation facility to perform a final on-site review and to understand the physical nature of the spare parts inventory.  Mr. Hernandez was accompanied by the plant managers George Tator, Aaron Hoff, Mark Lux Vice President of Power Delivery, Chris Burke Vice President of Operations, and Wendy Moser Vice President of Regulatory Affairs, all of whom are employees of Black Hills.  
26. Staff identified two areas of concern with the final actual construction cost amount submitted in the Application.  Staff’s first concern was that the Company paid bonuses to its employees for the construction of PAGS, which were attributed to completion of the PAGS project on time and under budget.  Second, Staff states it was concerned that the Company only included a portion of the spare parts inventory that it intended for the PAGS facility rather than the full amount that was identified by the Company on Schedule F-3 in Exhibit CJK-1 in Docket No. 11AL-387E (Schedule F-3).  
27. As explained in further detail in the Settlement Agreement and the testimonies in support of the Agreement, the Settling Parties resolved these issues by respectively: 1) supporting the removal of the direct bonus payment costs specific to the construction of PAGS and the resulting reduction of the final total construction cost of PAGS; and 


2) supporting inclusion of 100 percent of the spare compressor listed on line no. 24 of Schedule F-3 or $706,496 and 47.92 percent of the spare transformer listed on line 23 of Schedule F-3 or $589,379 for a total additional amount of spare parts inventory included in the final construction cost of $1,295,875.  
28. As a result of the compromises reached, the Settling Parties agree that the final overall construction costs incurred to complete PAGS shall be $230,760,196.  This amount represents over $29 million in savings from the Point Cost Cap authorized by the Commission. The final customer share of the construction cost savings on PAGS is over $26 million. 
29. Through settlement, the Company’s revised Savings Bonus was agreed to be $2,885,971, the calculation of which is displayed in Confidential Attachment A to the Settlement Agreement.  The Settling Parties agree this amount should be approved by the Commission as just and reasonable and in the public interest.  The parties have demonstrated the thoroughness of review as well as reasonable efforts to resolve their differences.

30. Black Hills projects the average residential customer will receive an increase of approximately $0.30 per month as a result of the requested approvals.  An average small business customer will receive an increase of approximately $1.15 per month.  The Company indicates that while these projected numbers will change with actual energy costs, sales forecast, and other information to be incorporated in the Company’s October 1, 2012 ECA filing, the Company does not anticipate these changes will be material.  

31. The Settling Parties support the Company’s request to include these amounts in Black Hills’ October 1, 2012 ECA filing, to begin recovery of the construction cost savings bonus dollars on November 1, 2012 and to continue such recovery over three years.
32. The Settling Parties support approval of the form of the Seventh Revised Tariff Sheet 47, attached to the supporting Settlement Testimony and Exhibit of Bryan S. Owens.  
33. Having now reviewed all affidavits, filings, and information submitted in this proceeding, the Commission finds good cause has been shown to grant the Motion for Approval of Stipulation and Settlement Agreement with one modification.  The Stipulation and Settlement Agreement requests Commission approval by issuance of an Initial Commission Decision on or before September 27, 2012, where the matter would be directly ruled upon by the Commissioners in lieu of a Recommended Decision.  The Commission has not taken up the pending request for issuance of an Initial Commission Decision.  Particularly in light of other pending matters and the Commissioners’ schedules, the undersigned opines that the most timely and efficient resolution is by issuance of a Recommended Decision, as potentially considered by the Commission.  The remainder of the agreement will be approved without modification.  Upon this Recommended Decision becoming a decision of the Commission, if it does, the pending request for issuance of an Initial Commission Decision will be rendered moot.
34. The Settlement Agreement achieved by Black Hills and Staff is in the public interest and will be approved as modified. 
35. The Company’s Application, as modified by the Settlement Agreement, represents a fair, just, and reasonable resolution of all disputed issues that have arisen in this proceeding.  Granting the application is in the public interest.
III. ORDER
A. The Commission Orders That:  
36. The Petition to Intervene of Cripple Creek & Victor Gold Mining Company (CC&V) and Holcim (U.S.) Inc. (Holcim) is granted.
37. The Motion for Approval of Settlement Agreement between Black Hills and Trial Staff is granted consistent with the discussion above.

38. The Settlement Agreement between Black Hills Colorado Electric Utility Company, LP (Black Hills) and the Trial Staff of the Commission (Trial Staff), is approved as modified to be approved by Recommended Decision rather than by Initial Commission Decision.
39. When this Recommended Decision becomes a decision of the Commission, all pending requests for interim relief will be moot.

40. Black Hills is authorized to begin recovery of the final actual construction cost-savings bonus in the amount of $2,885,971, through the electric cost adjustment rate rider adjustments over three years, starting November 1, 2012, should such request be filed in accordance with the intentions expressed in Settlement Agreement.
41. The form of Seventh Revised Tariff Sheet 47, filed with the supporting Settlement Testimony and Exhibit of Bryan S. Owens is hereby approved.  
42. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

43. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

44. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                      Administrative Law Judge



� The properly determined amount was authorized to be recovered through electric cost adjustment rate rider adjustments over three years.


� Commission Decision No. C12-0649-I at p. 4, ¶12.


� This same information was provided to CC&V and Holcim on June 27, 2012.


� Response to the Motion for Approval of the Stipulation and Settlement Agreement at page 2, ¶5.


� Statement of Position Regarding Settlement Agreement at page 1.


� Black Hills states this request was made given the semi-annual nature of the ECA and the regulatory lag associated with the filing of an Application.  


� Commission Decision No. C12-0143, Docket No. 11AL-382E issued  February 10, 2012, page 8, ¶21.


� Commission Decision No. C12-0143, Docket No. 11AL-382E issued  February 10, 2012, page 8, ¶21.
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