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I. statement

1. On May 24, 2012, YMax Communications Corp. (YMax) filed Advice Letter No. 17 to Colorado Tariff No. 2 (Advice Letter).  The proposed effective date of the tariff is July 1, 2012.  Subsequently, YMax filed its First Amended Advice Letter No. 17 on June 14, 2012.

2. The Advice Letter states that the purpose of this filing is to incorporate the requirements of the Federal Communications Commission's (FCC) November 18, 2011 Report and Order and Further Notice of Proposed Rulemaking in WC Docket Nos. 10-90, et al., FCC 11-161 (the FCC Order).  The FCC Order comprehensively modifies the current Universal Service program and Intercarrier Compensation Rules.  Among other updates, the FCC Report and Order mandates that a carrier’s intrastate terminating End Office Access Service rates,
 terminating Tandem‑Switched Transport Access intrastate rates,
 originating and terminating Dedicated Transport Access Service intrastate rates,
 and reciprocal compensation rates, if above the carrier’s interstate access rates, be reduced by 50 percent of the differential between the intrastate rates and the carrier’s interstate access rates.  Such mandates were set to be effective July 1, 2012.
3. On June 20, 2012, AT&T Communications of the Mountain States, Inc. and TCG Colorado (collectively, AT&T) filed a Second Protest Regarding YMax’s Advice Letter filing.  AT&T argues that YMax is asking the Commission for authority to charge for access functions that YMax does not provide.  According to the Protest Letter, YMax has already sought clarification for this proposal with the FCC, and the FCC rejected it.  AT&T requests that the Commission also reject this tariff.  

4. On June 25, 2012, Staff of the Commission (Staff) filed a protest letter requesting that the Commission suspend the effective date of the tariff associated with YMax’s Advice Letter.  Staff argues that YMax does not have any retail end user loops or switching, but merely serves to provide transport services to its affiliate, Magic Jack.  Magic Jack provides its services via Internet broadband connections.  Staff’s position is that this filing violates the FCC Order and should be further investigated.

5. On June 29, 2102, the Commission issued Decision No. C12-0735 regarding Advice Letter No. 17.  That Decision found it necessary to set the proposed tariff sheets for hearing and to suspend their effective date for 120 days pursuant to § 40-6-111(1)(b), C.R.S., in order to determine whether the rates contained in the tariff sheets accompanying the Advice Letter are just and reasonable.  Based on the proposed effective date of Advice Letter No. 17 of July 1, 2010, the Commission suspended the effective date of the proposed tariffs for 120 days or through October 29, 2012.  The Commission noted that pursuant to § 40-6-111(1)(b), C.R.S., it may, in its discretion, further suspend, by separate order, the effective date of the tariff sheets for an additional 90 days, or through December 14, 2012.  Additionally, the Commission set an intervention period in this matter for 30-days from the June 29, 2012 effective date of the Decision, or July 30, 2012.
  

6. The Commission also referred the matter to an Administrative Law Judge (ALJ) for disposition.  The docket was subsequently assigned to the undersigned ALJ.

7. On July 23, 2012, Staff filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.  Staff’s issues with the Advice Letter filing are, among other things, stated above in Paragraph No. 4.  In addition, Staff is concerned that YMax has changed the carriers for Carrier Common Line Charge for the loop and Local Switching for the functionality that YMax does not provide, which it asserts is in direct conflict with the FCC Order 11-161 and DA 12-298 Order, dated February 12, 2012.

On July 26, 2012, AT&T filed an Intervention as of Right in this matter.  AT&T seeks to intervene in this matter alleging several defects with YMax’s tariffs attached to its Advice Letter.  For example, AT&T alleges that Ymax’s tariff, which defines “End Office Switch” is contrary to the FCC’s rule that a local exchange carrier is not permitted to charge for 

8. functions it does not perform.  AT&T alleges that the tariff language seeks to charge for end office switching where YMax does not operate local facilities that connect to the premises of the Voice over Internet Protocol (VoIP) service provider customer, which instead obtains connectivity by purchasing broadband service from an unrelated provider.

9. AT&T also takes issue with YMax’s identification of the scope of Voice over Internet Protocol-Public Switched Telephone Network (VoIP-PSTN) traffic which it maintains is also inconsistent with the FCC’s orders.  As well, AT&T cites objectionable language in YMax’s Identification and Rating of VoIP-PSTN Traffic-Scope in the proposed tariff language.  For these reasons, AT&T seeks to intervene in this matter to address YMax’s proposed intrastate access tariff.

10. Good cause is found to grant the intervention of AT&T in this matter.

11. The intervention period in this matter is closed.  Intervenors in this docket are Staff and AT&T. 

12. The ALJ finds it necessary to set a pre-hearing conference in this matter to discuss substantive, procedural, and administrative matters, as well as any other issues that may arise.  At the pre-hearing conference, the parties should be prepared to discuss and set procedural dates, including dates for filing direct and answer testimony, as well as rebuttal and cross/answer testimony; a discovery schedule; dates for the filing of a Stipulation and Settlement Agreement; dates for an evidentiary hearing; as well as a deadline for the filing of Statements of Position.  The parties should be prepared to discuss any other relevant matters ancillary to this docket.

13. A pre-hearing conference will be scheduled for Monday August 20, 2012.

II. ORDER

A. It Is Ordered That:

1. A pre-hearing conference in this matter is scheduled as follows:


DATE:

August 20, 2012


TIME:

1:30 p.m.


PLACE:
Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

2. The Intervention of Right of Commission Trial Staff is noted.

3. The Intervention of AT&T Communications of the Mountain States, Inc. and TCG Colorado is granted.

4. At the pre-hearing conference, the parties shall be prepared to discuss the matters set out above.

5. This Order is effective immediately.

	(S E A L)
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ATTEST: A TRUE COPY
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge



�See 47 Code of Federal Regulations (C.F.R.) § 51.903(d).


�See 47 C.F.R. § 51.903(i). 


�See 47 C.F.R. § 51.903(c). 


� Commission Rule 4 CCR 723-1-1203(a) provides in relevant part that when the day for the performance of any act under Commission Rules falls on a Saturday, Sunday, legal holiday, or any other day when the Commission’s office is lawfully closed, then the day for performance or effective date shall be continued until 5:00 p.m. on the next business day.  Here, the end of 30-day intervention period was Sunday July 29, 2012.
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