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I. STATEMENT  

1. On February 22, 2012, the Regional Transportation District (RTD or Applicant) filed an Application for authority to modify a grade-separated crossing by constructing new commuter rail tracks under Pecos Street in Adams County, Colorado (Application).  
By that filing, RTD also seeks Commission authorization to use the special application procedure described in the Application.  That filing commenced this docket.  
2. On February 23, 2012, the Commission issued its Notice of Application Filed in this proceeding; established an intervention period; and established a procedural schedule.  On April 20, 2012, Decision No. R12-0412-I vacated that procedural schedule.  
3. On March 14, 2012, Union Pacific Railroad Company (UPRR) timely intervened.  UPRR neither objected to nor contested the granting of the Application.  
4. On March 23, 2012, BNSF Railway Company (BNSF) timely intervened.  BNSF neither objected to nor contested the granting of the Application.  

5. On March 23, 2012, Fisher Ditch Company (Fisher) timely filed its Entry of Appearance and Notice of Intervention (Fisher March 23 Filing).  In that filing, Fisher stated that it “contests and opposes the Application and requests a hearing.”  Entry of Appearance and Notice of Intervention at 1.  

6. On April 6, 2012, RTD filed (in one document) a Motion to Dismiss, Motion for Judgment on the Pleadings, and Response to Intervention of Fisher Ditch Company (RTD April 6 Filing).  In that filing, RTD objected to the Fisher intervention.  On April 20, 2012, Fisher filed (in one document) a Response to the Motion to Dismiss and Motion for Judgment on the Pleadings and Motion for Amendment of its Notice of Intervention, if Such Amendment Is Deemed Necessary to Cure a Deficiency (Fisher April 20 Filing).  In that filing, Fisher opposed the RTD April 6 Filing and sought leave to amend the Fisher March 23 Filing, if necessary.  On May 1, 2012, RTD filed its Response to the Fisher Motion to Amend (RTD May 1 Filing).  In that filing, RTD opposed the Fisher Motion to Amend.  These filings and Fisher’s intervention are discussed below.  

7. On April 23, 2012, the Commission issued Decision No. C12-0415.  In that Order, inter alia, the Commission deemed the Application to be complete as of April 5, 2012 and referred this case to an Administrative Law Judge (ALJ).  

8. On May 18, 2012, by Decision No. R12-0540-I, the ALJ scheduled a June 6, 2012 oral argument in this proceeding.  The oral argument was held as scheduled.  RTD was the only party to appear at the oral argument.  
9. At the oral argument, RTD addressed the Fisher intervention.  RTD stated that Fisher and RTD had reached an agreement in principle that addressed the concerns raised in the Fisher March 23 Filing and that, as a result, Fisher no longer opposed or contested the Application.  Given the agreement and Fisher’s change of position, RTD withdrew the RTD April 6 Filing because RTD no longer opposed the Fisher intervention.  As RTD no longer opposes its intervention, the Fisher April 20 Filing and the RTD May 1 Filing are moot and, as appropriate, will be denied.  

10. The Fisher intervention is unopposed and demonstrates Fisher’s interest in this case.  Fisher is an intervenor and a party in this docket.  

11. BNSF, Fisher, and UPRR, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  
12. On June 6, 2012, Fisher filed a Notice that Fisher Ditch Company Does Not Oppose (1) the Application and (2) This Matter Being Decided Without a Hearing.  
13. The Application is neither opposed nor contested.  

14. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations (CCR) 723-1-1403,
 an uncontested and unopposed application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the uncontested and unopposed Application in this docket can be, and should be, considered under the Commission’s modified procedure and without a formal hearing.  
15. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSIONS  
16. In Decision No. C12-0415, the Commission directed the ALJ  
[to] review ... whether the Application is ripe for consideration given that a needed track relocation by BNSF has neither been applied for nor approved by the Commission.  

Decision No. C12-0415 at ¶ 9; see also Ordering Paragraph No. 1 (same).  On July 23, 2012, the Commission issued Decision No. C12-0832.
  Decision No. C12-0832 granted BNSF’s application to relocate its tracks under the Pecos Street grade-separated crossing in Adams County, authorized and required the tracks’ relocation, and thus rendered moot the ripeness issue identified in Decision No. C12-0415 at ¶ 9.  As there is no ripeness issue with respect to the Application, the ALJ will proceed to address the merits of this case.  
17. The Commission has subject matter jurisdiction in this matter pursuant to 
§§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.  For purposes of this proceeding, the Commission has personal jurisdiction over the Parties.  Section 40-4-106(2), C.R.S.  
18. The Commission gave notice to all interested parties, including the adjacent property owners.  
A. Parties.  

19. Applicant RTD is a political subdivision of the State of Colorado.  RTD was established and is statutorily authorized to develop, to operate, and to maintain a mass transportation system for the District.  The District includes the Counties of Boulder, Denver, and Jefferson and portions of the Counties of Adams, Arapahoe, and Douglas.  

20. Intervenor BNSF is a corporation in good standing in Colorado.  BNSF owns and operates the track adjacent to and under the existing grade-separated crossing at Pecos Street.  
21. Intervenor Fisher is a non-profit mutual ditch company organized pursuant to Colorado law.  Fisher owns, operates, and maintains the Fisher Ditch, a ditch easement for the Fisher Ditch, and water rights for the Fisher Ditch.  A portion of the ditch easement is located in the area where work will be done if the Application is granted.  

22. Intervenor UPRR is a corporation in good standing, in Colorado.  UPRR owns and operates track that is under the existing grade-separated crossing at Pecos Street.  

B. Modifications to Pecos Street Grade-Separated Crossing.  

23. The modifications that are the subject of this proceeding are proposed to be constructed in Applicant’s FasTracks commuter rail transit line; this line will operate between Denver Union Station in Denver, Colorado and the proposed Westminster Station in Westminster, Colorado.  RTD requests authorization:  (a) to construct, south of and adjacent to the BNSF tracks,
 two commuter rail tracks under the existing Pecos Street structure; and 
(b) to construct under the existing Pecos Street structure a crossover that will permit, further to the west, separation of the Gold Line and the Northwest Electrified Segment.
  Together, the proposed tracks and the proposed crossover are the Project.  

24. The BNSF crossing at Pecos Street is U.S. Department of Transportation National Crossing Inventory No. 244773S; and the milepost is 4.00.  With the addition of the RTD commuter rail track, it may be necessary for RTD to obtain a National Crossing Inventory number for its tracks.  RTD agrees to obtain, if necessary, a National Crossing Inventory number for the crossing.  Application at ¶ 7.  

25. Accompanying and incorporated into the Application are five exhibits.  Exhibits A-1 and A-2 are the civil plans and elevations for the proposed modifications.
  Exhibit B is a vicinity map.  Exhibit C shows typical sections.  Exhibit D contains an itemized cost estimate.  

26. Exhibit A-1, Exhibit A-2, and Exhibit C contain the crossing design plans.  The new RTD commuter rail track locations will provide a minimum of 23.6’ of vertical clearance from the top of rail to the bottom of the bridge structure.  There will be a minimum horizontal distance of 25’ between the relocated BNSF freight track and the closest proposed RTD commuter rail track.  The outer tracks of the RTD crossover will be located 41.2’ apart with the crossover track horizontal distance varying in distance between the outer tracks.  RTD’s crossing design plans show that there will be a minimum horizontal clearance of 8’-6” between the proposed fencing and the southernmost track.  The proposed clearances meet or exceed the minimum clearances required by Rule 4 CCR 723-7-7324, Rule 4 CCR 723-7-7325, and Rule 4 CCR 723-7-7326.
  

27. The total estimated cost to construct the two proposed commuter rail tracks and the proposed crossover is $ 145,800.  RTD will pay all installation costs.  Application at ¶ 9.  
28. RTD plans to commence construction of the Project upon approval of the Application and anticipates completion of construction within three years after approval of the Application.  RTD plans to have the two proposed commuter rail lines in service in January 2016.  Application at ¶ 10.  

29. At present, there are 16 daily train movements on the BNSF line at the Pecos Street crossing.  The maximum timetable speed is 25 miles per hour (MPH).  No significant increase in the daily train movements on the BNSF lines is anticipated.  Application at ¶ 7.  

30. At present, there is no Northwest Electrified Segment commuter rail traffic because there is no existing commuter rail track.  RTD estimates that, when the two proposed commuter rail lines are in service, there will be 184 commuter rail transit (CRT) movements
 per weekday through the Pecos Street crossing.  RTD does not anticipate a significant increase in the daily CRT movements.  The maximum northbound CRT speed will not exceed 79 MPH, and the maximum southbound CRT speed will not exceed 55 MPH.  Application at ¶ 7.  

The Average Daily Traffic (ADT) counts for motor vehicles at the Pecos Street crossing is 4,400 vehicles.  The speed limit for vehicles is 40 MPH.  As Pecos Street is a 

31. grade-separated crossing, RTD provided no information about projected ADT counts for motor vehicles.  Application at ¶ 7.  

32. The record supports granting the Application, subject to conditions.  Subject to the conditions stated in this Decision, the ALJ will grant the Application.  

33. Subject to the conditions enumerated in this Decision, the ALJ will authorize RTD to construct, and will order RTD to construct, two commuter rail lines and a crossover at the grade-separated Pecos Street crossing, as described in the Application and its appended exhibits.  
34. As a condition on granting the Application and authorizing the Project, RTD will be ordered to inform the Commission in writing when the Project is completed (completion report).  RTD will be ordered to file the completion report within ten calendar days of the date on which the Project is completed.  The Commission expects the completion report to be filed on or before July 31, 2015.  The Commission understands, however, that the completion report may be filed earlier or later than July 31, 2015, depending on changes or delays to the planned construction schedule.  
35. As a condition on granting the Application and authorizing the Project, RTD will be ordered to file, on or before July 31, 2015, a set of the final crossing design plans.  

36. As a condition on granting the Application and authorizing the Project, and pursuant to Rule 4 CCR 723-7-7211(c), RTD will be ordered to maintain, at its own expense, the Project that this Decision authorizes and directs RTD to construct.  

37. Pursuant to Rule 4 CCR 723-7-7211(a) and Rule 4 CCR 723-7-7301(a), BNSF will continue to be responsible for maintaining the tracks and appurtenances and the railroad equipment at U.S. Department of Transportation National Crossing Inventory No. 244773S and the milepost 4.00, State of Colorado.  

C. Special Application Procedure.  

38. Construction of the Project is on a design-build basis.  With a design-build process, design and construction may be performed concurrently; this means that the crossing design plans submitted with this Application (i.e., Exhibit A-1, Exhibit A-2, and Exhibit C) may not be what is constructed.  In the usual case, RTD would file to amend the approved Application or its exhibits if the Project as constructed was not consistent with the submitted crossing design plans.  RTD states that making such a filing can be expensive and time-consuming.  

39. Given the design-build nature of the Project, RTD proposes a special application procedure in order to avoid -- or, at least, to reduce -- the expense and time associated with filing to amend the approved Application or its exhibits in the event the Project as constructed is not consistent with the submitted crossing design plans.  Application at ¶ 4.  

40. The proposal contains four elements.  First, the Commission allows the following Design-Build Parameters:  (a) the horizontal track location may move up to 3”; 
(b) the emergency walkway may move up to 3”; and (c) the approach grade of the commuter rail may change by up to 0.5 percent.  Second, if the final design of the Project includes a change that exceeds the Design-Build Parameters, RTD must file an application to modify the 
Commission-approved Project.  Third, if the final design of the Project includes any reductions in clearance from any of the minimum clearances approved by the Commission, RTD must file a motion to permit the variance.  Fourth and finally,  

[n]o construction of any modification to an approved improvement that will cause such improvement to vary from submitted design in excess of the Design-Build Parameters, or [that will] cause such improvement to either exceed applicable Commission clearance requirements or [to] fail to comply with an existing variance may begin until [the Commission has ruled on] any amendments or petitions for variance that may be needed[.]  

Application at ¶ 4.e.  

41. Subject to the condition stated below, the ALJ finds the proposed special application procedure to be reasonable, particularly in view of the fourth element (quoted above), as it strikes a reasonable balance between the slight variances likely to result from the 
design-build process and the need for the Commission to review and to approve more significant changes to the Project.  The ALJ will accept, subject to a condition. the special application procedure as described in the Application at ¶ 4.  

42. As a condition on granting the Application and authorizing RTD’s use of the special application procedure, RTD will be ordered to file, on or before July 31, 2015, a set of the final crossing design plans.
  

43. In accordance with § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That:  

1. The Motion to Dismiss, Motion for Judgment on the Pleadings, and Response to Intervention of Fisher Ditch Company, which the Regional Transportation District filed on April 6, 2012, is withdrawn.  
2. The Response to the Motion to Dismiss and Motion for Judgment on the Pleadings and Motion for Amendment of its Notice of Intervention, if Such Amendment Is Deemed Necessary to Cure a Deficiency, which the Fisher Ditch Company filed on April 20, 2012, is denied as moot.  
3. The Response to the Fisher Motion to Amend, which the Regional Transportation District filed on May 1, 2012, is moot.  
4. The Fisher Ditch Company is an intervenor and a party in this docket.  
5. Subject to the conditions enumerated in this Decision, the Application filed by the Regional Transportation District on February 22, 2012 is granted.  
6. Subject to the conditions enumerated in this Decision, the Regional Transportation District is authorized to construct, and shall construct, two commuter rail lines and a crossover at the grade-separated Pecos Street crossing (the Project), as described in the Application and its appended exhibits filed on February 22, 2012.  
7. The authority granted by Ordering Paragraph No. 6 is conditioned as follows:  the Regional Transportation District shall file a report with the Commission to inform the Commission when the Project is completed (completion report).  The Regional Transportation District shall file the completion report within ten calendar days of the date on which the Project is completed.  The Commission expects the completion report to be filed on or before July 31, 2015.  That said, the Commission understands that the completion report may be filed earlier or later than July 31, 2015, depending on changes or delays to the construction schedule.  
8. The authority granted by Ordering Paragraph No. 6 is conditioned as follows:  the Regional Transportation District shall file, on or before July 31, 2015, a set of the final crossing design plans for the Project.  
9. The authority granted by Ordering Paragraph No. 6 is conditioned as follows:  the Regional Transportation District shall maintain, at its own expense, the Project.  
10. The BNSF Railway Company shall continue to be responsible for maintaining the tracks and appurtenances and the railroad equipment at U.S. Department of Transportation National Crossing Inventory No. 244773S and milepost 4.00, State of Colorado.  
11. The Regional Transportation District is authorized to use the Special Application Procedure described in paragraph 4 of the Application filed on February 22, 2012.  
12. The authority granted by Ordering Paragraph No. 11 is conditioned as follows:  the Regional Transportation District shall file, on or before July 31, 2015, a set of the final crossing design plans for the Project.  
13. The Commission retains jurisdiction to enter such orders as may be necessary to effectuate the purposes of this Decision.  
14. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

15. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, to modify, to annul, or to reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  

If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

16. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                    Administrative Law Judge



�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations.  


�  Decision No. C12-0832 was issued in Docket No. 12A-652R, In the Matter of the Application of BNSF Railway Company for Authority to Modify a Grade-Separated Crossing Under Pecos Street in Adams County, State of Colorado.  


�  Decision No. C12-0832 approved relocation of the BNSF tracks located at the Pecos Street crossing.  The plans filed with the Application at issue in this docket show the Commission-approved BNSF track relocation.  


�  Both the Gold Line and the Northwest Electrified Segment are components of RTD’s EAGLE Project.  


�  Exhibit A-1 contains the civil plan and elevation for the two proposed commuter rail tracks.  The location of the proposed crossover is shown on Exhibit A-1 as “No. 15 crossover.”  Exhibit A-2 contains the civil plan and elevation for the proposed No. 15 crossover.  


�  These Rules are found in the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, Part 7 of 4 Code of Colorado Regulations 723-7.  


�  This includes both the northbound CRT movements and the southbound CRT movements.  


�  As set out above, this is also a condition on the Commission’s authorization to construct the Project.  
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