Before the Public Utilities Commission of the State of Colorado

Decision No. R12-0857-I
Docket No. 12V-553R

R12-0857-IDecision No. R12-0857-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
12V-553RDOCKET NO. 12V-553R  
petition of the new elk coal company, llc, for waiver of, or variance from, 4 ccr 723-7-7324(e) concerning the overhead clearances and 4 ccr 723-7-7325(a) concerning the side clearances at jansen yard in the small community of jansen, immediately west of the city of trinidad, county of las animas and the state of colorado.  
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I. STATEMENT  
1. On May 21, 2012, New Elk Coal Company, LLC (NECC or Petitioner), filed a verified Petition.  That filing commenced this docket.  

2. On June 21, 2012, Petitioner supplemented the May 21, 2012 filing.  Unless the context indicates otherwise, reference in this Order to the Petition is to the May 21, 2012 filing as supplemented on June 21, 2012.  

3. On May 23, 2012, the Commission issued its Notice of Petition Filed in this proceeding and established an intervention period.  

4. On June 20, 2012, BNSF Railway Company (BNSF or Intervenor) filed its Entry of Appearance and Notice of Intervention or in the Alternative Motion to Intervene by Permission.  BNSF opposes the Petition and is represented by counsel.  
5. Petitioner and Intervenor, collectively, are the Parties.  

6. On June 27, 2012, the Commission referred this matter to an Administrative Law Judge (ALJ).  

7. Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a)
 requires a party in a proceeding before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has held that, unless an exception applies, a party must be represented by counsel in an adjudicatory proceeding.  In addition, the Commission has held that, if a party does not establish that an exception applies to it, there are two consequences:  first, any filing made by a non-attorney on behalf of the party is void and of no legal effect; and second, the party must have an attorney in order to participate in a hearing, a prehearing conference, or an oral argument.  

8. This is an adjudicatory proceeding before the Commission.  NECC is a Colorado limited liability company, is a party, and is not represented by an attorney in this proceeding.  

9. On July 3, 2012, by Decision No. R12-0754-I at ¶ 12 and Ordering Paragraph No. 2, the ALJ ordered Petitioner either to obtain legal counsel for this proceeding or to show cause why it should be permitted to proceed in this matter without legal counsel.  If Petitioner chose to retain counsel, its counsel was to enter an appearance on or before July 23, 2012.  If Petitioner chose to show cause, it was to file its show cause response on or 
before July 23, 2012.  

10. Decision No. R12-0754-I contained the following advisements:  


NECC is advised, and is on notice, that if it fails either to show cause or to have its attorney file an entry of appearance as required by this Order, the ALJ will issue an order that requires NECC to obtain legal counsel.  


NECC is advised, and is on notice, that if the ALJ issues an order that requires it to obtain legal counsel and if NECC fails to obtain an attorney in this matter when ordered to do so, the ALJ will dismiss the Petition.  

Id. at ¶¶ 15 - 16 (bolding in original).  

11. On July 3, 2012, by first-class mail, the Commission mailed Decision 
No. R12-0754-I to Petitioner.  As of the date of this Order, Decision No. R12-0754-I has not been returned to the Commission as undeliverable.  

12. As of the date of this Order, no attorney has entered an appearance on behalf of NECC.  As of the date of this Order, NECC has not requested additional time within which to obtain counsel.  

13. As of the date of this Order, NECC has not responded to the order to show cause (i.e., Decision No. R12-0754-I).  As of the date of this Order, NECC has not requested additional time within which to respond to Decision No. R12-0754-I.  

14. NECC failed to comply with the Decision No. R12-0754-I requirement that NECC either obtain legal representation or show cause.  NECC was advised of the consequences of its failure to comply.  

15. The ALJ finds that, although given the opportunity to do so, NECC has not established that it comes within the exception contained in Rule 4 CCR 723-1-1201(b)(II).  Therefore, in accordance with Rule 4 CCR 723-1-1201(a), the ALJ finds that NECC must be represented by an attorney in this case.  

16. The ALJ will order NECC to obtain an attorney to represent it in this matter and will order the attorney for NECC to enter an appearance on or before August 8, 2012.  

17. NECC is advised, and is on notice, that it cannot proceed in this case without an attorney who is admitted to practice law in, and is in good standing in, Colorado.  

18. NECC is advised, and is on notice, that the failure of its counsel to enter an appearance as required by this Order will result in dismissal of the Petition without prejudice.  

II. ORDER  
A. It Is Ordered That:  
1. New Elk Coal Company, LLC, shall obtain an attorney, licensed to practice law in Colorado and is in good standing, to represent it in this proceeding.  

2. On or before August 8, 2012, the attorney for New Elk Coal Company, LLC, shall enter an appearance in this proceeding.  

3. If the attorney for New Elk Coal Company, LLC, does not enter an appearance as required by Ordering Paragraph No. 2, then the Administrative Law Judge shall dismiss this proceeding without prejudice.  
4. The Parties shall be held to the advisements in this Order and in previous Orders issued in this docket.  

5. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



�  This Rule is found in the  Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations.  
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