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I. STATEMENT  
1. On April 2, 2012, the Regional Transportation District (RTD) filed an Application with the Commission (RTD Application).  By that filing, RTD seeks authority to modify an existing grade-separated crossing by constructing new commuter rail tracks and by removing identified freight tracks under the existing I-70 structure located in Denver, Colorado.  That filing commenced Docket No. 12A-351R (RTD Docket).  

2. On April 11, 2012, the Commission gave public notice of the RTD Docket.  That Notice established an intervention period and a procedural schedule.  This Order will vacate that procedural schedule.  
3. On April 23, 2012, the City and County of Denver (Denver) filed a Motion to Intervene (Denver Motion) in the RTD Docket; and no response was filed.  The Denver Motion establishes that Denver has a sufficient interest in the RTD Docket.  The Administrative Law Judge (ALJ) will grant the Denver Motion.  Denver is an intervenor and a party in the RTD Docket.  Denver neither opposes nor contests the RTD Application.  
4. On April 24, 2012, Union Pacific Railroad Company (UPRR) timely filed (in one document) its Entry of Appearance and Notice of Intervention in the RTD Docket.  From that filing, it appears that UPRR owns railroad track, the operation of which may be affected by the proposed grade-separation modification if the RTD Application is granted.  By its filing, UPRR has established that it has a sufficient interest in the RTD Docket.  UPRR is an intervenor and a party in the RTD Docket.  UPRR neither opposes nor contests the RTD Application but “requests that the Commission order that a Construction Staging, Phasing and Flagging Plan be approved by UPRR prior to construction commencing.”  UPRR Intervention at 1.
5. On May 10, 2012, BNSF Railway Company (BNSF) timely filed (in a one-page document) its Entry of Appearance and Notice of Intervention in the RTD Docket.  That filing does not contain any information from which the ALJ can determine what interest, if any, BNSF may have in the RTD Docket.  By its filing, BNSF has failed to establish that it has a sufficient interest in the RTD Docket to intervene by right or to be granted leave to intervene by permission.  
6. On May 16, 2012, by Minute Order, the Commission deemed the RTD Application to be complete within the meaning of § 40-6-109.5, C.R.S.  
7. On June 7, 2012, BNSF filed an Application with the Commission (BNSF Application).  By that filing, BNSF seeks authority to modify an existing grade-separated crossing by removing identified tracks and other facilities under the existing I-70 structure located in Denver, Colorado and seeks authority to add tracks east of those removed.  That filing commenced Docket No. 12A-649R (BNSF Docket).  

8. On June 12, 2012, the Commission gave public notice of the BNSF Docket.  That notice established an intervention period and a procedural schedule.  This Order will vacate that procedural schedule.  
9. On July 3, 2012, Denver timely filed its Notice of Intervention as Matter of Right (Denver Notice) in the BNSF Docket.  The Denver Notice establishes that Denver has a sufficient interest in the BNSF Docket.  Denver is an intervenor and a party in the BNSF Docket.  Denver neither opposes nor contests the BNSF Application.  
10. On July 12, 2012, RTD timely filed (in one document) its Entry of Appearance and Notice of Intervention as of Right in the BNSF Docket.  From that filing, it appears that the BNSF Application addresses the same crossing as the crossing that is the subject of the RTD Application and that there may be inconsistencies between the crossing modifications as described in the two applications.  By its filing, RTD has established that it has a sufficient interest in the BNSF Docket.  RTD is an intervenor and a party in the BNSF Docket.  RTD opposes the BNSF Application and requests an evidentiary hearing.  
11. On July 20, 2012, by Decision No. C12-0831-I, the Commission deemed the BNSF Application to be complete within the meaning of § 40-6-109.5, C.R.S.  

12. By Decision No. C12-0831-I, the Commission consolidated the RTD Application and the BNSF Application and referred the consolidated proceeding to an ALJ.  
13. RTD and BNSF, collectively, are the Applicants.  Denver and UPRR, collectively, are the Intervenors.  Applicants and Intervenors, collectively, are the Parties.  
A. Time for Commission Decision.  
14. On May 16, 2012, by Minute Order, the Commission deemed the RTD Application complete as of that date.  When it filed the Application, RTD provided neither its supporting testimony and exhibits nor a detailed summary of its direct testimony and copies of its exhibits in support of the RTD Application.  

15. By Decision No. C12-0831-I, the Commission deemed the BNSF Application complete as of July 20,2012.  When it filed the Application, BNSF provided neither its supporting testimony and exhibits nor a detailed summary of its direct testimony and copies of its exhibits in support of the BNSF Application.  

16. The May 16, 2012 date on which the RTD Application was deemed complete -- which is the earlier of the two deemed complete dates -- governs in this consolidated proceeding.  

17. Pursuant to § 40-6-109.5(2), C.R.S., and absent an enlargement of time by the Commission
 or RTD’s waiver of the statutory provision, a Commission decision on the RTD Application (and, thus, on both applications at issue in this consolidated proceeding) should issue no later than 210 days from the date on which the Commission deemed the RTD Application to be complete.  The Commission should issue its decision in this consolidated proceeding no later than December 12, 2012.  
B. Applicants’ Filing regarding Procedural Schedule.  
18. It is necessary to establish a procedural schedule and an evidentiary hearing date in this consolidated matter.  In addition, it is necessary to address issues pertaining to discovery and pertaining to the treatment of confidential information.  To accomplish this, the ALJ will order Applicants to consult with Intervenors and to make, on or before August 3, 2012, a filing that (a) contains a procedural schedule, including hearing date, that is satisfactory to the Parties and (b) addresses the issues discussed below.  

19. The procedural schedule filing must contain at least the following:  (a) the date by which each Applicant will file its list of witnesses and copies of the exhibits it will offer in its direct case; (b) the date by which each intervenor will file its list of witnesses and copies of the exhibits it will offer in its case; (c) the date by which each party will file an updated and corrected list of witnesses and copies of updated or corrected exhibits; (d) the date by which each party will file prehearing motions;
 (e) the date by which the Parties will file any stipulation or settlement agreement reached;
 and (f) three proposed evidentiary hearing dates.  
20. In considering proposed hearing dates, the Parties are reminded that, absent an additional enlargement of time or RTD’s waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter should issue on or before December 12, 2012.  To allow time for a recommended decision, exceptions, responses to exceptions, and a Commission decision on exceptions, the hearing in this matter must be concluded no later than September 7, 2012.  

21. Unless modified, Rule 4 Code of Colorado Regulations (CCR) 723-1-1405
 governs discovery.  If the procedures and timeframes contained in that Rule are not satisfactory, the August 3, 2012 filing must contain any modifications that the Parties wish the ALJ to order with respect to discovery.  

22. Rule 4 CCR 723-1-1100 governs the treatment of information claimed to be confidential.  If the procedures contained in that Rule are not satisfactory, the August 3, 2012 filing must contain any modifications that the Parties wish the ALJ to order with respect to the treatment of material claimed to be confidential.  
23. When the August 3, 2012 filing is received, the ALJ will issue an Order scheduling the evidentiary hearing and establishing the procedural schedule.  

24. The Parties are advised, and are on notice, that if Applicants fail to make the August 3, 2012 filing regarding the proposed hearing dates and proposed procedural schedule to which the Parties agree, the ALJ will schedule the evidentiary hearing and will establish the procedural schedule without input from the Parties.  

25. The testimony in this proceeding will be presented through oral testimony at the evidentiary hearing.  For each witness (except a witness offered in rebuttal), the following information must be provided:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a statement of the testimony that the witness is expected to provide.  This information will be provided on the list of witnesses to be filed in accordance with the procedural schedule.  

26. Complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in cross-examination) will be filed in advance of the hearing.  The exhibits will be filed in accordance with the procedural schedule.  
C. Additional Advisements.  

27. The Parties are advised, and are on notice, that they must be familiar with, and abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.
  

28. The Parties are advised, and are on notice, that timely filing means that the Commission receives the filing by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  

29. The Parties are advised that the Commission has an E-Filing System available.  One may learn about, and may register to use, that system at www.dora.state.co.us/puc.  Use of the E-Filings System is not mandatory.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Intervene filed by the City and County of Denver in Docket No. 12A-351R is granted.  
2. The City and County of Denver is a party in this consolidated proceeding.  

3. Union Pacific Railroad Company is a party in this consolidated proceeding.  

4. The procedural schedule established in the Notice of Application Filed dated April 11, 2012 and filed in Docket No. 12A-351R is vacated.  

5. The procedural schedule established in the Notice of Application Filed dated June 12, 2012 and filed in Docket No. 12A-649R is vacated.  

6. On or before August 3, 2012, the Regional Transportation District and the BNSF Railway Company shall make a filing that complies with the requirements of ¶¶ 18-22, above.  

7. The Intervenors shall cooperate with the Regional Transportation District and the BNSF Railway Company in the preparation of the filing required by Ordering Paragraph No. 6.  

8. As discussed above, if the Regional Transportation District and the BNSF Railway Company fail to make the filing required by Ordering Paragraph No. 6, the Administrative Law Judge will issue an Order that schedules the evidentiary hearing and establishes the procedural schedule.  The Administrative Law Judge will issue the Order without input from the Parties.  

9. The Parties shall be held to the advisements contained in this Order.  

10. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge



�  Section 40-6-109.5(4), C.R.S., permits the Commission to extend the time for decision an additional 90 days upon a finding of extraordinary conditions.  


�  This date can be no later than ten calendar days before the first day of hearing.  


�  This date can be no later than three business days before the first day of hearing.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations.  


�  These Rules are available on-line at � HYPERLINK "http://www.dora.state.co.us/puc" ��www.dora.state.co.us/puc�.  
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