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I. statement

A. Application
1. On June 29, 2012, Public Service Company of Colorado (Public Service or Company) filed a Motion for an Order Clarifying the Scope of the Proceeding (Scope Motion).  Because of concerns regarding answer testimony filed by several parties, Public Service seeks an Order clarifying the scope of this proceeding and reaffirming the scope as set forth in Interim Decision No. R12-0233-I and Commission Decision No. C11-0139.  Public Service did not seek shortened response time to its Scope Motion.  On June 29, 2012, Public Service also filed a Motion to Stay the Procedural Schedule (Stay Motion).  
2. By Interim Decision No. R12-0770-I, Public Service’s Stay Motion was denied and the parties were given until July 9, 2012 to file a response to the Scope Motion.  
3. On July 6, 2012, The Colorado Office of Consumer Counsel (OCC) and the City of Boulder (Boulder) filed a Joint Response to the Scope Motion.

4. On July 6, 2012, Climax Molybdenum Company (Climax) and CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (Evraz) filed a Response in Opposition to the Scope Motion.

5. In the Scope Motion, Public Service expresses concern over portions of the answer testimony filed by the OCC and Boulder as it believes that those matters were previously addressed and decided by the Commission in Docket No. 10A-124E or in Docket No. 09A-796E.  Public Service also argues that the evidentiary presentations by the OCC and Boulder regarding these issues are inconsistent with the identification of issues as identified in Decision No.
R12-0233-I in this Docket. 

6. According to Public Service, the Commission already concluded that it was prudent for Public Service to expend up to $44.5 million for the project, and in reaching this conclusion, the Commission considered and rejected allegations that the project was either ill‑conceived or mismanaged as it claims the OCC and Boulder assert in their respective answer testimony.

7. Public Service cites to several specific portions of the OCC’s and Boulder’s answer testimony it asserts addresses issues that either have already been litigated or are otherwise outside the scope of this Docket as established in Interim Decision No. R12-0233-I.  For example, Public Service takes issue with the following:

· The contention by OCC witness Mr. Gonzalez that the Company should have undertaken a preliminary cost-benefit analysis of the SmartGridCity (SGC) project;

· OCC witness Mr. Gonzalez’s testimony that other utilities have adopted trackers to flow through benefits is a rate issue which is beyond the scope of this proceeding;

· The contention by OCC witness Mr. Gonzalez that Public Service did not obtain federal funding for the project;

· Various contentions by OCC witnesses Messrs. Gonzalez and Shafer that the SGC pricing pilot is flawed, alienated customers, and will not lead to useful information regarding customer behavior;

· The contention that Public Service has broken a promise not to obtain specific cost recovery for its investment in SGC as maintained by OCC witness Mr. Shafer.

8. Public Service also has concerns that some parties are contesting the various design elements of the project.  The Company notes that the size and scope of the project, and various design elements of it, including the use of broadband over power lines were extensively addressed in Docket No. 10A-124E.
9. As such, Public Service requests that these issues have already been resolved or are otherwise beyond the scope of this proceeding.  In addition, Public Service requests a ruling that the scope of this proceeding has been established by Decision No. C11-0139 and Interim Decision No. R12-0233-I.

B. Responses to Scope Motion

10. The OCC and Boulder disagree with Public Service on its interpretation of the above cited Orders.  They point out that the Commission did not find it prudent for Public Service to expend up to $44.5 million for the project.  Rather, the Commission only determined that $27.9 million of SGC capital investment was prudent.  
11. The OCC and Boulder agree with Public Service that the Commission made a final decision regarding the structure of the SGC Pricing Pilot; however, this does not render testimony regarding the success and failures of that pilot outside of the scope of this Docket.  The OCC and Boulder note that the testimony rebuts Public Service’s testimony regarding these pilots as evidence that the SGC project has achieved enough of its potential to justify its higher-than-anticipated costs.  In addition, Boulder’s answer testimony addresses whether the pilots and the SGC project have a coherent and valuable future.  

12. The OCC asserts that the testimony of its witnesses Messrs. Gonzalez and Shafer address Public Service’s assertion that the project is now complete due to the implementation of the pilot programs by pointing out that those pilot programs have had major problems.  

13. Regarding OCC witness Mr. Gonzalez’s testimony regarding trackers to flow through the benefits of SGC deployments, the OCC and Boulder argue that his testimony does not make a specific recommendation that such trackers should be adopted here.  Rather, the testimony is intended to demonstrate that cost-benefit analyses have been performed on other smart grid deployments throughout the country.
14. OCC testimony regarding federal funding for the project and prior claims that Public Service would not seek cost recovery for the SGC project go to answering questions posed by Interim Decision No. R12-0233-I whether the benefits associated with SGC have been achieved in a cost-effective manner.

15. Climax and Evraz’s response generally makes the same arguments found in the OCC’s and Boulder’s response pleading.  In addition, Climax and Evraz argue that Public Service has filed in essence, a motion in limine without specifying which evidence should be excluded.  Since there is no affirmative statements of what the scope of the Docket is or should be, the parties are unaware of what testimony is at issue and therefore have no opportunity to form arguments in opposition to Public Service’s Scope Motion.  As a result, the motion is overbroad and should be dismissed.  

C. Finding

16. It is agreed that the scope of this Docket is defined by Decision No. C11-0139 as well as Interim Decision No. R12-0233-I, issued by Commissioner Baker.  Decision No. 
C11-0139 was the Commission’s Order on Exceptions to the Recommended Decision granting Public Service’s application for a certificate of public convenience and necessity for SGC.  There, the Commission expressed some concern as to whether SGC could achieve enough of its potential to justify its higher-than-anticipated costs.  The Commission was concerned whether SGC would become an integral part of the distribution system going forward.  The Commission considered the project in the developmental stage and determined that Public Service had not at that time fully evaluated the capabilities of SGC nor assured the Commission that those capabilities would be realized. See, Decision No. C11-0139 at ¶17.  The Commission also expressed reservations that the settlement agreement reached in Docket No. 10A-124E did not explicitly require the Company to complete its analysis of the value propositions and report those to the Commission. Id. at ¶18.  Nor did the settlement address the scope, quality, completeness or the application of the analysis. Id.  
17. The Commission was also concerned with the lack of details regarding the planned use of the project going forward and found additional information important regarding the project.  It noted that the project needed to “achieve benefits in a cost-effective manner.” Id, at ¶19.  Notably, the Commission held that it wanted 

… to see the Company articulate and defend a strategic plan for the use of SGC investment.  We want to see a credible promise of consumer and utility benefits sufficient to justify the cost overruns.  We want to know more about the ability of customers to make practical use of SGC on their side of the meter through in-home devices, and we want to know more about the interconnect ability of SGC with those customer devices.

Id. 
18. The Commission expressed some unease over the sparse nature of the record concerning the future use of SGC. Id. at ¶21.  The Commission admonished Public Service to “re-boot” the SGC project and “restore some of the promise this concept originally held.” 
Id. at ¶23.  The Commission concluded that if Public Service demonstrated in a future application that the SGC project had a coherent and valuable future, it may allow it to recover the balance of the investment disallowed in Docket No. 10A-124E, where it limited the recoverable investment to $27.9 million of the $42 million sought by Public Service through the settlement agreement in that Docket. Id.  

19. It is apparent that the Commission intended all these concerns to be addressed at a future time when the Company sought to recover its remaining investment in SCG.  Therefore, they form the basis for the scope of this Docket.

20. While that Order set the preliminary foundation for the scope of this Docket, the scope was further expanded to include the issues identified by Commissioner Baker at ¶12 in Interim Decision No. R12-0233-I which include the following:
· Whether the benefits associated with SGC have been achieved in a cost-effective manner.

· What constitutes “completeness” in the context of a pilot or a demonstration project such as SGC.

· How we should relate a typical cost/benefit analysis to a project that is a pilot project.

· Given the relatively unique circumstances of applying a CPCN to a demonstration project, what sufficiently constitutes the realization of the capabilities of the SGC project?

· How does the knowledge gained through the dynamic pricing pilot regarding the ability of customers to make practical use of SGC through in-home devices inform the decision to be made in this docket?

· What are the capabilities of SGC and the Company’s plans going forward?

· An identification of the members of the SmartGridCity Advisory Council and what specific recommendations have been made regarding the management and direction of the project.

21. In addition, Commissioner Baker saw fit to take administrative notice of the evidentiary records in Docket Nos. 09A-796E and 10A-124E.  He also took administrative notice of Docket No. 10I-099EG, which concerned an investigation of issues related to Smart Grid and Advanced Metering Technologies.

22. It is clear that Commissioner Baker intended to stock this Docket with sufficient historical information, as well as develop a broad scope in order to gain as much information as possible and fully answer the questions posed and address the qualms the Commission expressed in Decision No. C11-0139.  

23. After a review of the answer testimony in question, the undersigned Administrative Law Judge (ALJ) is satisfied that nothing contained therein is outside the scope of this proceeding or is in violation of § 40-6-112(2), C.R.S. as a collateral attack on a final Commission Decision.  As a result, Public Service’s Motion to Clarify Scope is granted to the extent that the scope of this proceeding is reiterated to be those questions and concerns raised by the Commission in Decision No. C11-0139 in Docket No. 10A-124E and the queries posed by Commission Baker in Interim Decision No. R12-0233-I in this Docket.  However, to the extent that Public Service’s Motion requests a finding that that the issues it specifically identified have already been resolved or are otherwise beyond the scope of this proceeding, that request is denied.
24. While it is noted that it appears that the scope of this proceeding was intended to be quite broad, that does not provide free rein to the parties to trample on the previous Commission Decisions in Docket Nos. 09A-796E and 10A-124E.  Given the unique nature of those previous dockets related to SGC, including this docket, and the broad scope intended here, the ALJ will nonetheless expect all parties to proceed within the parameters of the identified scope as well as § 40-6-112(2), C.R.S.

II. ORDER

A. It is Ordered That:

1. The Motion of Public Service Company of Colorado for an Order Clarifying the Scope of the Proceeding is denied in part and granted in part consistent with the discussion above.
2. The scope of this proceeding is as identified above in the Findings Section.
3. This Order is effective immediately.
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______________________________
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