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I. statement, findings of fact, and conclusion  

1. On June 12, 2012, Clifton Provo (Provo or Petitioner) filed a Petition for Waiver/Variance of Safety Regulations - Driver (Petition).  In that filing, Mr. Provo requests a two-year waiver of the visual acuity requirements of 49 Code of Federal Regulations (CFR) § 391.41(b)(10), as incorporated by Rule 4 Code of Colorado Regulations (CCR) 
723-6-6102(a).
  If the waiver is granted, Mr. Provo will be permitted to transport passengers for motor vehicle carriers.  The Petition is verified.  
2. By Minute Order dated June 20, 2012, the Commission referred this docket to an Administrative Law Judge (ALJ).  
3. Section 391.41(b)(10) of 49 CFR provides that a person is physically qualified to drive a commercial motor vehicle if that person meets these vision-related requirements:  
[h]as distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or visual acuity separately corrected to 20/40 (Snellen) or better with corrective lenses, [has] distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective lenses, [has] field of vision of at least 70° in the horizontal Meridian in each eye, and [has] the ability to recognize the colors of traffic signals and devices showing standard red, green, and amber[.]  

4. Mr. Provo is 24 years of age and has a medical condition that affects his right eye.  He has had this condition his entire life.  Due to this medical condition, Mr. Provo does not meet the requirements.  
5. As an attachment to the Petition, Petitioner submitted his current Medical Examination Report for Commercial Driver Fitness Determination (Medical Examination Report).  The Medical Examination Report is dated May 24, 2012 and was created pursuant to 49 CFR § 391.43.  The Medical Examination Report states that Mr. Provo meets all requirements except those associated with visual acuity in his right eye and binocular acuity.  The Medical Examination Report states that Mr. Provo’s horizontal field of vision is within acceptable limits and that Mr. Provo can distinguish and recognize “the colors of traffic signals and devices showing standard red, green, and amber” (Medical Examination Report at § 3).  But the visual acuity in his right eye and his binocular acuity, Mr. Provo would have been certified as meeting the regulatory requirements.  

6. As a separate attachment to the Petition, Mr. Provo provided a document that contains the submitting medical practitioner’s opinion that Mr. Provo has adapted to the lack of clear vision in his right eye and, as a result, that Mr. Provo can drive a commercial vehicle.  The doctor recommends that Mr. Provo be granted a waiver of the vision qualification.  This document is dated May 1, 2012.  

The record in this proceeding establishes that Mr. Provo meets the physical qualifications with the exception of his vision.  Based on the medical practitioner’s opinion, the record establishes that Mr. Provo’s vision is not an impediment to his safe driving of commercial vehicles, including taxicabs.  
7. If the waiver is granted, Mr. Provo intends to drive for a taxicab company and anticipates driving sedans and minivans.  This will be his livelihood.  

8. Mr. Provo has a driver’s license, valid through July 2017, issued by the State of Indiana.  Mr. Provo is eligible to apply for a Colorado driver’s license.  

9. Mr. Provo’s driving record is an attachment to the Petition and shows that his current driver’s license is restricted to require outside rearview mirror.  There is no driving license restriction requiring him to use eyeglasses when driving.  
10. Mr. Provo’s driving record also shows that, for the past seven years, there are no violations of motor vehicle laws on his driving record.  The same document indicates that, for the same period, Mr. Provo has no traffic accidents on his driving record.  

11. Rule 4 CCR 723-1-1003 states that the Commission may grant a waiver from the Commission’s rules; this includes 49 CFR § 391.41(b)(10), as incorporated by Rule 4 CCR 
723-6-6102(a).  As pertinent here, Rule 4 CCR 723-1-1003(a) states:  

The Commission may grant waivers … from … Commission rules … for good cause.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.  The Commission may subject any waiver ... granted to such terms and conditions as it may deem appropriate.  The Commission will not grant a waiver ... if the grant would be contrary to statute.  

As the Petitioner, Mr. Provo bears the burden of proof in this matter.  He must meet his burden of proof by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; 
§ 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  

Based on the record, Mr. Provo has demonstrated that, at present and the medical condition that affects his right eye notwithstanding, he is able safety to operate motor vehicles and, more specifically, taxicabs.  Based on the record, Mr. Provo has established that a waiver is necessary in order for him to pursue his livelihood and that strict enforcement of 49 CFR § 391.41(b)(10) would work a hardship on him.  Based on the record, the public safety will not be affected adversely if the requested waiver is granted.  The ALJ finds that granting the requested waiver is not contrary to statute.  
The ALJ finds that Mr. Provo has met his burden to establish good cause for granting the requested waiver.  

The ALJ finds and concludes that, subject to the condition discussed below, the Petition should be granted.  The ALJ finds and concludes that, subject to the condition discussed below, a two-year waiver from the visual acuity requirements of 49 CFR § 391.41(b)(10), as incorporated by Rule 4 CCR 723-6-6102, should be granted.  

12. Pursuant to Rule 4 CCR 723-1-1300, the Commission may place conditions on the grant of a waiver.  In this case, the ALJ finds that the following condition should be imposed:  Mr. Provo will be ordered to notify the Commission of any change in his eyesight that would impair his ability safely to operate a commercial vehicle.  Mr. Provo will be ordered to notify the Commission within ten days of the date on which Mr. Provo becomes aware of such a change.  The ALJ finds that this condition is reasonable and is necessary for the protection of the public.  

13. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER  
A. The Commission Orders That:  
1. Subject to the condition stated below, the Petition for Waiver/Variance of Safety Regulations - Driver filed on June 12, 2012 by Clifton Provo is granted.  

2. Subject to the condition stated below, Clifton Provo is granted a waiver of 49 Code of Federal Regulations 391.41(b)(10), as incorporated by Rule 4 Code of Colorado Regulations 723-6-6102, for a period of two years, commencing July 1, 2012 and expiring June 30, 2014.  

3. The waiver granted in Ordering Paragraph No. 2 is subject to the following condition:  Clifton Provo shall notify the Commission of any change in his eyesight that would impair his ability safely to operate a commercial vehicle.  Clifton Provo shall make this notification, in writing, within ten days of the date on which he becomes aware of such a change in his eyesight.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge




�  This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations.  
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