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I. statement

1. Nails to Trails, LLC, doing business as The Crested Butte Bike Shuttle (Applicant), initiated the captioned proceeding on April 9, 2012, by filing an application seeking authority to operate as a common carrier by motor vehicle for hire with the Colorado Public Utilities Commission (Commission).  On April 19, 2012, Applicant filed an Amendment to the application that clarified the geographic scope of the authority sought.

2. On April 23, 2012, the Commission provided public notice of the application (as amended) by publishing a summary of the same in its Notice of Applications Filed as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in scheduled service 
between all points in the County of Gunnison, State of Colorado.  

RESTRICTIONS:  This application is restricted: 

(A)
to providing transportation service that originates at Big Al’s Bicycle Heaven, 207 Elk Avenue, Crested Butte, Colorado; 

(B)
to providing service between the first day of May and the 31st day of October of each year; and 

(C)
against providing transportation to or from airports, hotels, or motels.
3. On April 27, 2012, AEX, Inc., doing business as Alpine Express (AEX) filed its Intervention as of Right through counsel.  The AEX filing identified and attached Commission Certificate No. 12750 as the basis of its intervention and included a preliminary disclosure of witnesses and exhibits AEX intends to present at the hearing in this matter.

4. On May 22, 2012, Crested Butte Shuttle Company, LLC, doing business as Dolly’s Mountain Shuttle (CBSC) filed its Intervention and Entry of Appearance by Right.  The CBSC filing identified Commission Certificate No. 55733S as the basis of its intervention and included a preliminary disclosure of witnesses and exhibits AEX intends to present at the hearing in this matter.

5. On May 30, 2012, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

6. Good cause appearing therefor, and in the absence of any objection from Applicant, the ALJ finds that AEX has established its standing as an intervenor in accordance with the Commission’s Rules of Practice and Procedure.  4 Code of Colorado Regulations (CCR) 723-1-1401(b) and (e).  The ALJ will grant this entity intervenor status in this proceeding.

7. With regard to CBSC, its filing of May 22, 2012, is incomplete in that it failed to include copies of the carrier’s Commission authority(ies) in violation of 4 CCR 723-1-1401(e).  For this reason, CBSC has not demonstrated that it meets the criteria of an intervenor in this proceeding.  CBSC will be required to supplement its filing with a copy of Certificate No. 55733S on or before July 18, 2012.  If it fails to do so, the ALJ will deny CBSC’s status as an intervenor party. 

8. Since the application is contested it is appropriate to set it for hearing.  Applicant has requested venue in Gunnison, Colorado.  Applicant, AEX, and CBSC are all headquartered in Gunnison County and there is no objection to Applicant’s venue request.  Accordingly, the ALJ will convene the hearing in Gunnison County at a suitable location to be determined.

9. With regard to the timing of the hearing, the ALJ directs the parties to confer and advise the ALJ no later than July 23, 2012, of a mutually-acceptable date and time for an evidentiary hearing to be conducted on one of the following dates:  September 17, 18, 20, or 21, 2012.  Any party who does not so participate in this meet and confer process will be deemed to have waived objections to the hearing going forward on one of the specified dates.   

10. The ALJ notes that the application was executed by Alison K. Fuchs, described as the president of Applicant.  The application does not identify Ms. Fuchs as an attorney.  The AEX filing of April 27, 2012, was executed by Stewart Johnson, described as the President and General Manager of AEX.  The CBSC filing of May 22, 2012, was executed by Jesse McGill, described as the President/Owner/Operator of CBSC.  Neither Mr. Johnson nor Mr. McGill is identified as an attorney.

11. In light of the fact that none of the parties is an individual and none has entered an appearance through counsel, it is appropriate to provide the parties with advisements concerning certain Commission rules regarding legal representation.  To that end, the parties are advised that 4 CCR 723-1-1201(a) requires a party in an adjudicatory proceeding before the Commission to be represented by an attorney unless the party is an individual appearing for the sole purpose of representing her/his own interests or for purposes of representing the interests of a closely-held entity pursuant to § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found that if a party does not meet the criteria of this rule, a non-attorney may not represent a party in such a proceeding.  See, e.g., Decisions No. C05-1018, Docket 
No. 04A-524W issued August 30, 2005; No. C04-1119, Docket No. 04G-101CP issued September 28, 2004; and No. C04-0884, Docket No. 04G-101CP issued July 20, 2004.  

12. Since none of the parties is an individual, if any one of them wishes to proceed in this matter without an attorney, it must establish that it is a closely-held entity; i.e., that it has no more than three owners.  See, 4 CCR 723-1-1201(b)(II) and § 13-1-127(1)(a), C.R.S.  It must also demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  This portion of the statute provides that an officer
 may represent a closely-held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $10,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.

If any party chooses to continue in this case without an attorney, such party will be required to file, on or before July 23, 2012, a verified (i.e., sworn) statement that:  (a) establishes that it is a closely-held entity (that is, it has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $10,000 and explains the basis for that statement; (c) identifies the individual who will represent it in this matter; (d) establishes 

13. that the identified individual is a person in whom the management of the party is vested or reserved; and (e) if the identified individual is not a person in whom the management of the party is vested or reserved, produces a written resolution from the party’s members that specifically authorizes the identified individual to represent the party in this matter.  In the alternative, any party may, on or before July 23, 2012, cause to have filed an entry of appearance in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.

14. Each of the parties is advised that the failure to make the filing described in paragraph 13 above may result in a finding that it must be represented by an attorney.  Each party is further advised that, if it is determined that such party must be represented by an attorney in this matter and if it fails to obtain an attorney following such a determination, the motions and other filings made by that party in this proceeding will be void and of no effect.

15. Applicant has not filed a list of witnesses and exhibits as required by Commission Rule 1405(e)(I).  Accordingly, Applicant shall file its list of witnesses and exhibits on or before July 27, 2012.

16. Intervenor AEX may, at its option, amend or supplement its witness and exhibit disclosure on or before August 13, 2012.

17. CBSC shall make the filing described in Paragraph No. 7, above, no later than July 18, 2012.  If CBSC is granted intervenor status in this Docket, CBSC may also amend or supplement its witness and exhibit disclosure on or before August 13, 2012.

18. Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule above.  Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.
II. ORDER

A. It Is Ordered That:

1. The Intervention of AEX, Inc., doing business as Alpine Express is granted.

2. The intervention of Crested Butte Shuttle Company, LLC, doing business as Dolly’s Mountain Shuttle (CBSC), is denied without prejudice.

3. CBSC shall file a copy of Certificate No. 55733S on or before July 18, 2012.

4. If and when CBSC makes the filing described in the previous paragraph, the Administrative Law Judge (ALJ) will reconsider whether CBSC shall be afforded intervenor status in this proceeding.

5. The parties shall contact the undersigned ALJ on or before June 23, 2012, to communicate their availability for hearing in this matter as described in Section I, Paragraph 9.  The ALJ will issue a subsequent order confirming the date, time, and location of the hearing.

6. Each of the parties shall make the filing concerning legal representation described in Section I, Paragraph 13 above on or before July 23, 2012.

7. Alternatively, in the event any party elects to retain an attorney, such attorney shall enter an appearance in this proceeding on or before July 23, 2012.

8. Nails to Trails, LLC, doing business as The Crested Butte Bike Shuttle shall file its disclosure of witnesses and exhibits on or before July 27, 2012.

9. Consistent with the discussion above, any party with Intervenor status may, at its option, amend or supplement its disclosure of witnesses and exhibits on or before August 13, 2012.

10. This Order shall be effective immediately.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge



�  CBSC attached a printout from the Commission’s website summarizing the status of authority no. 55733S but omitting any detail about the nature and scope of such authority.


�  Section 13-1-127(1)(i), C.R.S., defines “officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  


�  As pertinent here, § 13-1-127(2.3), C.R.S., states that a person in whom management of a limited liability company is vested or reserved “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"  
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