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I. STATEMENT

1. On June 20, 2012, Complainant Stephen Montes filed a Complaint against United Power.  Complainant contends that United Power demands a deposit for service based upon a three-month average of bills prior to petitioning for Chapter 13 bankruptcy protection, rather than post-petition.  Complainant further contends that his electric service should not be discontinued for medical reasons, citing Rule 3407 of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.

2. United Power is exempt from public utilities law pursuant to § 40-9.5-103, C.R.S.  “As a result, the Commission's jurisdiction in this matter is limited.  The Commission is limited to prohibiting the acts set forth in § 40-9.5-106, C.R.S., and enforcing the duties enumerated in 
§ 40-9.5-107, C.R.S.” Decision No. C96-1234, Docket No. 96F-082E issued November 26, 1996, at 5-6.  
3. Section 40-9.5-106, C.R.S., prohibits the following acts”
(1) No cooperative electric association shall make a change in any rate charged for electric service or in any rule or regulation in connection therewith unless such association shall provide public notice of such proposed change at least thirty days prior to the day the proposed change is to take effect.

(2) No cooperative electric association, as to rates, charges, service, or facilities or as to any other matter, shall make or grant any preference or advantage to any corporation or person or subject any corporation or person to any prejudice or disadvantage. No cooperative electric association shall establish or maintain any unreasonable difference as to rates, charges, service, or facilities or as to any other matter, either between localities or between any class of service. Notwithstanding section 40-6-108 (1) (b), any complaint arising out of this subsection (2) signed by one or more customers of such association shall be resolved by the public utilities commission in accordance with the hearing and enforcement procedures established in articles 6 and 7 of this title. A cooperative electric association may approve any reasonable rate, charge, service, classification, or facility that establishes a graduated rate for increased energy consumption, for energy conservation and energy efficiency purposes, by residential customers that is revenue-neutral for the class, where revenue includes margins, expenses, riders, or charges as approved by the cooperative electric association. The implementation of such rate, charge, service, classification, or facility by a cooperative electric association shall not be deemed to subject any person or corporation to any prejudice, disadvantage, or undue discrimination. In adopting such rate, a cooperative electric association shall give due consideration to the impact of such rates on low-income customers. A cooperative electric association may utilize a community energy fund as contemplated by section 40-2-127 for energy efficiency, energy conservation, weatherization, and renewable energy purposes. A cooperative electric association shall not apply such rate to consumers that have single meters that record energy consumption for combined residential and agricultural uses.

(3) No rates, charges, rules, or regulations of a cooperative electric association shall be unjust or unreasonable. Any complaint under this subsection (3) shall be resolved by the public utilities commission in accordance with the hearing and enforcement procedures established in articles 6 and 7 of this title if the complaint alleging a violation is signed by the mayor, the president or chairman of the board of trustees, or a majority of the council, commission, or other legislative body of an affected county, city and county, city, or town, an affected public utility, or any one or more affected entities constituting a separate rate class of the association or is signed by not less than twenty-five customers or prospective customers of such association.

Section 40-9.5-106, C.R.S.
4. Within § 40-9.5-106 C.R.S, the Commission has found no specific grant of complaint jurisdiction by subsection (1):

Unlike the other two subsections in § 40-6-109, C.R.S., § 40-9.5-106(1), C.R.S., contains no specific grant of complaint jurisdiction to the Commission. Given the absence of express authority, the ALJ finds that a complaint based on an alleged violation of § 40-9.5-106(1), C.R.S., is not “one of the type of cases that the [Commission] has been empowered to entertain by” the General Assembly.  Silvern, 141 P.3d at 873. 
Decision No. R11-1204, Docket No. 11F-758E issued November 8, 2011.
5. Section 40-9.5-107, C.R.S., provides:  “If a cooperative electric association has an immediate shutoff policy, such association shall have provisions for an immediate appeal of such policy to the board of directors.”  § 40-9.5-107(6), C.R.S.
6. Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1, addresses formal complaints, including those against a cooperative electric association.  Where “discontinuance of service becomes an issue, the Commission may issue an interim order to a regulated entity requiring it to provide service pending a hearing: 

(I)
If the customer has posted a deposit or bond with the regulated entity equal to the amount in dispute or as otherwise prescribed by the Commission, the amount of which may be increased, or the terms adjusted, by the Commission, Hearing Commissioner or Administrative Law Judge as needed at any time while the dispute is pending; 

(II)
If the customer has previously made an informal complaint to the Commission, and Commission staff investigation indicates probable success of the customer; or 
(III)
Upon such other good cause as the Commission may deem appropriate.

Rule 1302(f), 4 CCR 723-1.

7. For purposes of Rule 1302(f), a cooperative electric association is a regulated entity because it is subject to Commission regulation pursuant to Title 40, C.R.S.  See Rule 1004(bb).

8. While Commission rules permit interim relief, sufficiency of cause must be considered in the context of the Commission’s limited jurisdiction enacted by the Colorado Legislature.  Considering the nature of interim relief under the facts present, good cause should require some likelihood of prevailing being shown.  

9. Complainant shows no Commission jurisdiction to grant the relief it requests for prohibition based upon medical needs.  Complainant has not shown that Respondent is subject to obligations of Rule 3407, 4 CCR 723-3.  Further, the Legislature provided for an immediate appeal of an immediate shutoff policy to the cooperative board of directors.  It has not been shown that the provision applies herein or whether any efforts have been undertaken pursuant thereto.

10. To the extent Complainant disputes the amount of deposit demanded for adequate assurance by the utility, such matters are expressly provided for in bankruptcy law.  11 U.S.C. 366.  A utility may demand adequate assurances and the law does not establish maximum amounts.  If a debtor disputes such demands, the bankruptcy court may make appropriate modifications.  Id.
11. The Complaint does not meet the procedural requirements applicable to 
§ 40-9.5-106(3), C.R.S.  

12. As to § 40-9.5-106(2), C.R.S., “the statute is violated, and the Commission’s jurisdiction over Respondent is implicated pursuant to § 40-9.5-106(2), C.R.S., when a cooperative electric association singles out one customer, or group of customers, for advantageous or disadvantageous treatment.  Mountain States Legal Foundation v. Public Utils. Comm’n., 590 P.2d 197 (Colo. 1979); see also, Commission Decision No. C96-1234, Docket No. 96F-082E, issued November 26, 1966.  The statute is not violated when a single customer is asked to pay a lawfully tariffed rate, service, or charge.” Decision No. R10-0616, Docket No. 09F-839E, issued June 17, 2010.  There is no showing that Respondent has singled Complainant out in any way or treated him any differently from other customers in the same class in establishing the deposit amount.  

13. Complainant has failed to provide evidence showing a likelihood of prevailing in the matter, at this time.

14. Rule 1302(f) is discretionary to the Commission.  In light of the foregoing considerations, particularly the regulatory scheme adopted by the Colorado Legislature, it is found that insufficient cause has been shown to prohibit discontinuance of service during the pendency of this matter.  

II. ORDER

A. It Is Ordered That:

1. The request of Stephen Montes for interim relief prohibiting discontinuance of utility service during the pendency of this matter is denied without prejudice.
2. This Order shall be effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge



6

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












