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I. STATEMENT, findings, and conclusion  

1. On February 21, 2012, Mr. Kenny Pitofsky (Complainant) filed a Complaint against Public Service Company of Colorado (Respondent).  That filing commenced this docket.  

2. On February 21, 2012, the Commission served its Order to Satisfy or Answer on Respondent.  On March 12, 2012, Respondent timely filed its Answer to the Complaint.  The Answer put the Complaint at issue.  

3. The Parties in this proceeding are Complainant and Respondent.  

4. On February 29, 2012, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

5. On February 21, 2012, the Commission issued an Order Setting Hearing and Notice of Hearing.  That Order scheduled the evidentiary hearing in this docket for April 6, 2012.  On March 13, 2012, for the reasons stated in Decision No. R12-0278-I, the ALJ vacated the evidentiary hearing.  

6. On May 29, 2012, Respondent filed with the Commission, and served on Complainant, a Motion to Dismiss Complaint with Prejudice (Motion).  That filing states that Complainant and Respondent engaged in a successful mediation and that, as a result, the Complaint has been resolved in full.  

7. Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1400,
 Complainant had 14 days from the date of service within which to file a response to the Motion.  That Rule also provides, as pertinent here, that “[f]ailure to file a response may be deemed a confession of” the Motion.  

8. The time within which Complainant was to file his response to the Motion expired on June 12, 2012.  Review of the Commission file in this matter reveals that, as of the date of this Decision, Complainant has not filed a response to the Motion.  As permitted by Rule 4 CCR 723-1-1400, the ALJ finds that Complainant has confessed the Motion.  

9. The ALJ finds that the Motion states good cause.  Given the substance of the Motion and the absence of a response, the ALJ finds that the Motion is unopposed and, consequently, that granting the Motion will not prejudice any party.  The ALJ will grant the Motion as the Complaint has been resolved in full.  Accordingly, the ALJ will dismiss the Complaint with prejudice.  

10. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

II. ORDER 

A. The Commission Orders That: 

1. The Motion to Dismiss the Complaint with Prejudice is granted.  

2. The Formal Complaint filed in this docket is dismissed with prejudice.  

3. Docket No. 12F-156E is closed.  

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, either that party must request, and must pay for, a transcript to be filed or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission, for good cause shown, permits this limit to be exceeded   
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge



�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations.  
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