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I. Statement

1. Pursuant to Decision No. R12-0493-I, issued May 8, 2012, the undersigned Administrative Law Judge (ALJ) convened a prehearing procedural conference on June 4, 2012, in the offices of the Commission.  Applicant County of Otero was represented by its counsel, Mr. Michael Nicklos.  Intervenor BNSF Railway Company (BNSF) was represented by its counsel, Mr. Walter Downing.

2. As an initial matter, the ALJ raised the possibility of bifurcating the hearing as described in Decision No. R12-0493-I, to first determine whether the subject crossing was public or private.  In response, Mr. Downing asserted that after having reviewed relevant documents, BNSF was now convinced that the subject crossing was public at the time it was removed by BNSF.  This concession rendered the notion of a bifurcated hearing moot.

3. Next, the ALJ raised the matter of the burden of proof at hearing regarding the assertion made in BNSF’s Notice of Intervention that the subject crossing was redundant and unnecessary.  Because the public character of the crossing is no longer in dispute, BNSF should have obtained Commission approval prior to eliminating the crossing.  In such a proceeding, BNSF would have the burden of establishing that the subject crossing was redundant and unnecessary.

4. Mr. Downing pledged to file an application on behalf of BNSF seeking retroactive approval to remove the subject crossing.
  Counsel for both parties agreed that this new application should be consolidated with the instant Docket for purposes of the evidentiary hearing.  At the time of hearing, BNSF will have the burden of proof as to its request to close the crossing in accordance with 4 Code of Colorado Regulations, 723-1-1500 of the Rules of Practice and Procedure.  Applicant Otero County will have the burden of proving what terms and conditions of installation, maintenance, operation, and warning are necessary and reasonable to safeguard the public safety, assuming that the crossing is to be re-established.  Section 40-4-106, C.R.S.

5. As stipulated by the parties, the ALJ will issue a subsequent order formally consolidating this Docket with the companion docket to be initiated by BNSF.

6. After consulting with the parties and their counsel, the ALJ will schedule the consolidated hearing in this docket to convene in La Junta, Colorado, on August 15, 2012.  To the extent necessary, the parties and the ALJ are available for continued proceedings on August 16, 2012.  At the conclusion of the hearing, the parties may make an oral closing statement in lieu of a written statement of position.

7. Applicant filed a disclosure of its witnesses and exhibits in this Docket on May 11, 2012.

8. BNSF shall file a disclosure of its witnesses and exhibits regarding the consolidated proceedings on or before June 22, 2012.

9. At its option, Applicant may file an amended disclosure of witnesses and exhibits regarding the consolidated proceedings on or before July 6, 2012.

10. All other prehearing procedures will follow the Commission’s Rules of Practice and Procedure found at 4 CCR 723-1.
II. ORDER

A. It Is Ordered That:

1. Intervenor BNSF Railway Company (BNSF) shall file a separate application seeking Commission approval to eliminate the subject public crossing of County Road 12 in Manzanola, Otero County, Colorado.

2. By subsequent order, the docket initiated by the BNSF application referenced in the preceding paragraph will be consolidated with this Docket for hearing.

3. A hearing in this matter, to proceed as outlined in Section I, Paragraph No. 4, above, shall be convened as follows:

DATE:

August 15, 2012

TIME:

8:30 a.m.

PLACE:
Otero County Courthouse, Room 107


13 West 3rd Street


La Junta, Colorado

4. On or before June 22, 2012, BNSF shall make a filing disclosing of the witnesses and exhibits it intends to present at hearing.

5. On or before July 6, 2012, Applicant County of Otero shall make a filing disclosing of the witnesses and exhibits it intends to present at hearing.

6. This Order is effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge



�  Mr. Downing anticipated that this “companion” application could be filed by June 8, 2012, or soon thereafter.
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