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I. STATEMENT  
1. On July 1, 2011, Wiggins Telephone Association (Wiggins or Petitioner) filed its Petition for High Cost Support Mechanism Funding (Petition).  That filing commenced this docket.  
2. On July 8, 2011, the Commission gave public notice of the Petition.  
3. The Colorado Office of Consumer Counsel (OCC) and Trial Staff of the Commission (Staff) timely intervened by right in this proceeding.  

4. OCC and Staff, collectively, are the Intervenors.  Petitioner and Intervenors, collectively, are the Parties.  

5. On August 17, 2011, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. The procedural history of this docket is contained in previous Orders.  As necessary for purposes of this Order, portions of the procedural history are set out in this Order.  

7. On October 24, 2011, the ALJ issued Decision No. R11-1124-I.
  In that Order, the ALJ considered the scope of this proceeding; found that issues pertaining to Wiggins’ receipt of grant and load funds and issues pertaining to Wiggins’ allocation of Fiber to the Home (FFTH) expenditures and income are within the scope of this proceeding; and certified the Order as immediately appealable to the Commission.  

8. On January 10, 2012, the Commission issued Decision No. C12-0020.
  
In that Order at ¶¶ 19, 20, and 24, the Commission affirmed Decision No. R11-1124-I in its entirety.  In that Decision, the Commission discussed the loan-related and grant-related issues and separately discussed the FTTH-related issues.  

9. With respect to Wiggins’ receipt of grant and loan funds, the Commission provided this guidance to the ALJ and the Parties:  while examination of the loan-related and grant-related issues “will include some examination of revenue requirement-like and rate 
case-like issues[,] ... the principles set forth in [Decision No. C07-0919 issued in Docket 
No. 07M-124T on November 9, 2007] should be observed to the extent applicable.”  Id. at ¶ 20.
  

10. With respect to the FTTH issues, the Commission stated:  

 
We agree with the ALJ that FTTH-related issues are issues of first impression or present novel circumstances that the Commission must examine to ensure that:  (a) Wiggins has a deficiency and, assuming a deficiency is established; (b) the amount of CHCSM support that Wiggins seeks is appropriate.  We also find that, given the nature of the FTTH technology, the Commission must ensure that Wiggins properly accounted for its regulated and unregulated services, to ensure CHCSM funds will not support unregulated services, in violation of § 40-15-108(2), C.R.S.  Section 40-15-108(2), C.R.S., requires providers of telecommunications services that offer both regulated and deregulated services, such as Wiggins, to segregate its intrastate investments and expenses to ensure that deregulated telecommunications services are not subsidized by regulated telecommunications services.  Section 40-15-106, C.R.S., prohibits cross-subsidization of these two categories of services.  

 
We therefore deny Wiggins’ exceptions on this issue and affirm the ALJ’s finding that this issue of FTTH facilities is within the scope of this proceeding.  

Decision No. C12-0020 at ¶¶ 24-25.  Notably, with respect to the FTTH-related issues, the Commission neither provided guidance nor referred to the principles enunciated in the Nunn decisions.  

11. Subsequent to the Commission’s affirming the ALJ’s determination of the scope of this proceeding, Petitioner filed direct and rebuttal testimony and exhibits; OCC filed answer testimony and exhibits; and Staff filed answer testimony and exhibits.  Each of the filed testimonies is verified.  

12. On April 13, 2012, Petitioner filed a Motion for Summary Judgment [Summary Judgment Motion or Motion] and for Shortened Response Time.
  Appended to that filing are two documents, neither of which is an affidavit.  

13. On April 27, 2012, OCC and Staff filed a Joint Response in Opposition to the Motion for Summary Judgment (Joint Response).  No document is appended to that filing.  

14. Petitioner, in its Motion, and Intervenors, in their Joint Response, refer to, and rely on, the prefiled testimonies.  For purposes of ruling on the Motion for Summary Judgment, the ALJ treated the verified testimonies as the affidavits required by Colorado Rule of Civil Procedure (Colo.R.Civ.P) 56(e).  The ALJ treated the verified direct and rebuttal testimonies as affidavits in support of the Motion and the verified answer testimonies as affidavits in opposition to the Motion.  

15. Summary judgment is appropriate in circumstances in which the pleadings and supporting documents establish that no issue of material fact
 exists and the moving party is entitled to judgment as a matter of law.  In ruling on a motion for summary judgment, a court must afford all favorable inferences that may be drawn from the undisputed facts to the nonmoving party and must resolve all doubts as to the existence of a triable issue of fact against the moving party.  A.C. Excavating, Inc. v. Yacht Club II Homeowners Association, Inc., 114 P.3d 862, 865 (Colo. 2005); Cotter Corporation v. American Empire Surplus Lines Insurance Company, 90 P.3d 814, 819 (Colo. 2004).  

16. “Summary judgment is a drastic remedy and is never warranted except on a clear showing that there is no genuine issue as to any material fact.”  People v. Hernandez & Associates, Inc., 736 P.2d 1238 (Colo. App. 1986).  Even if “it is extremely doubtful that a genuine issue of [material] fact exists[,] … summary judgment is not appropriate in cases of doubt.”  Abrahamsen v. Mountain States Telephone and Telegraph Company, 494 P.2d 1287, 1290 (Colo. 1972).  
17. In support of its Motion, Wiggins states that there is one remaining issue:  whether Wiggins properly allocated its FTTH expenditures.  The ALJ accepts this statement solely for the purpose of ruling on the Motion.  
18. With respect to its allocation of FTTH expenditures, Wiggins states that there are no material facts at issue.  As its principal arguments in support of the Motion, Wiggins asserts:  (a) in Decision No. C12-0020, the Commission determined that the issue to be decided in this docket is, in Wiggins’ words, “whether Wiggins properly accounted for regulated and unregulated services, to ensure that [Colorado High Cost Support Mechanism (CHCSM)] funds will not support unregulated services, in violation of [§] 40-15-102(2), C.R.S.” (Motion at ¶ 28); (b) well-established precedent
 dictates that rate-case like allocations are not permitted in CHCSM dockets that involve either rural Incumbent Local Exchange Carriers who are Eligible Providers (EPs)
 or wireless carriers who are EPs; (c) the intervenor-proposed allocation methods are “flawed” insofar as the “theories are newly minted and have never been raised or applied ... in any prior [CHCSM] petition proceeding by this Commission” or elsewhere (Motion at ¶ 33 & n.8); and (d) for Wiggins’ FTTH expenditures, Staff witness Parker proposes an allocation method that is incompatible with applicable regulatory and cost allocation principles (Motion at ¶ 34).  
19. OCC and Staff oppose the Summary Judgment Motion.  They urge the ALJ to deny the motion on the following grounds:  (a) the Motion is a collateral attack on Decision No. C12-0020 and on Decision No. R11-1124-I, and § 40-6-112(2), C.R.S., prohibits such a collateral attack; (b) the Motion is procedurally defective as it was filed within 85 days of the evidentiary hearing and it is not supported by affidavits; and (c) the allocation-related issues are material and are disputed.  
20. The ALJ considered Decisions No. R11-1124-I and No. C12-0020, the arguments of counsel, and the record in this proceeding (including the prefiled testimonies and exhibits).  For the following reasons, the ALJ will deny the Motion.  
21. First, the ALJ finds that the two procedural defects identified by OCC and Staff present no barrier to consideration of the Motion.  At the time the Motion was filed, the hearing date was May 1, 2012; subsequently, that date was vacated.  The evidentiary hearing now is scheduled for July 9 and 10, 2012.  Thus, the Motion was filed more than 85 days in advance of the commencement of the hearing.  In addition, as discussed above, the ALJ treats the verified prefiled testimonies as the required affidavits.  Thus, the Motion and the opposition to the Motion are supported by affidavits as required by Colo.R.Civ.P. 56(e).  For these reasons, the ALJ finds Intervenors’ procedural arguments to be unpersuasive.  
22. Second, the ALJ finds that § 40-6-112(2), C.R.S., is inapplicable with respect to Decisions No. C12-0020 and No. R11-1124-I.  Section 40-6-112(2), C.R.S., provides:  
“In all collateral actions or proceedings, the decisions of the commission which have become final shall be conclusive.”  Neither Decision No. C12-0020 nor Decision No. R11-1134-I is a final Commission decision; each is an interim order.  In addition, this docket is the proceeding in which those orders were entered; thus, this docket is neither a collateral action 
nor a collateral proceeding.  For these reasons, the ALJ finds Intervenors’ § 40-6-112(2), C.R.S.-based argument to be unpersuasive.  
23. Third, the ALJ nonetheless finds that the ALJ and the Parties are bound by Decision No. C12-0020 and Decision No. R11-1124-I, which was affirmed in its entirety by Decision No. C12-0020, and that neither Order may be called into question at this juncture.  
24. Decision No. C12-0020 is the  

pronouncement of an appellate court [in this case, the Commission] on an issue in a case presented to it [and, thus,] becomes the law of the case.  ...  The law of the case as established by an appellate court [in this case, the Commission] must be followed in subsequent proceedings before the trial court [in this case, the ALJ].  ...  This serves the dual purpose of protecting against the reargument of settled issues and assuring the adherence of lower courts [in this case, the ALJ] to the decisions of higher courts [in this case, the Commission].  

People v. Roybal, 672 P.2d 1003, 1005 (Colo. 1983) (Roybal) (emphasis supplied).  Further, even in the absence of a Commission ruling affirming it, Decision No. R11-1124-I is the law of the case because that doctrine  

refers not only to the conclusive effect of appellate rulings on remand, but also to the binding force of trial court rulings during later trial court proceedings.  Prior relevant rulings made by the trial court in the same case are generally to be followed.  ...  [The doctrine as applied to the trial court, however, is more flexible] because there the only purpose of the doctrine is efficiency of disposition.  

Roybal, 672 P.2d at 1005 & n.5 (emphasis supplied).  

25. In Decision No. R11-1124-I, the ALJ reviewed in depth the precedent of Nunn and its progeny.  The ALJ concluded that precedent does not preclude a full and detailed examination of the FTTH issues in this docket.  With respect to those issues, the ALJ found  

that the OCC Issues (particularly “whether the alleged deficiency between Wiggins basic local exchange service costs and revenues is accurately calculated and includes all funds from any other source” (OCC Intervention at ¶ 11)) and Staff Issues b, c, and e are within the scope of this proceeding.  

Decision No. R11-1124-I at ¶ 42.
  In addition, the ALJ explained the need for a detailed examination of Petitioner’s filing:  

 
In making these scope-of-the-proceeding determinations, the ALJ is aware that a detailed examination of the identified issues resembles, or incorporates components of, a revenue requirement-type examination or a rate case-type examination and that the Commission seeks to avoid these types of examinations in a CHCSM support proceeding.  The nature of the issues of first impression (or the novel circumstances) presented in this case, in the ALJ’s view, calls for a detailed examination in order to comply with the Commission’s 
§ 40-15-208(2)(a)(II), C.R.S., obligation.  See also §§ 40-15-106 and 40-15-108, C.R.S. (regulated product subsidizing non-regulated products prohibited).  

 
In making these determinations, the ALJ is cognizant of the 
§ 40-15-208(2)(a)(II), C.R.S., requirement that the CHCSM must be “distributed equitably and on a nondiscriminatory, competitively neutral basis” and of the Commission’s statement that implementation of the statute requires use of “regulatory principles that are neutral in their effect, and that do not cause a reduction in [CHCSM] dollars due to rules not applicable to other carriers” (Decision No. C06-1005 at ¶ 44).  After due consideration, the ALJ finds that detailed examination of the identified issues of first impression (or novel circumstances) does not run afoul of these requirements.  

Decision No. R11-1124-I at ¶¶ 50-51 (emphasis supplied).  The Commission affirmed the ALJ and, in doing so, did not refer to the principles enunciated in the Nunn decisions.  

26. The law of the case doctrine is a complete response to Petitioner’s argument that the Nunn, Roggen, Phillips County , and Pine Drive precedent (and other decisions) preclude rate case-like examination and allocations here.  Petitioner’s argument in support of the Motion is another presentation of the same arguments that the ALJ and the Commission previously found to be unavailing.  The ALJ and the Commission have determined that examination of the FTTH issues in this proceeding is warranted and includes, without limitation, detailed rate case-like examination.  Unless and until reversed, that determination binds the ALJ and the Parties.  
27. For these reasons, the ALJ finds Petitioner’s argument that relies on the Nunn and its progeny precedent to be unpersuasive.  

28. Fourth and finally, the ALJ finds that the FTTH allocation issues (i.e., allocation method and the results of using a particular method) are disputed issues of material fact.  Wiggins’ disagreement with Staff witness Parker’s proposed allocation method, for example, rests on factual assertions or assumptions or on the assertions and assumptions of Wiggins’ witnesses, or both.  The ALJ finds Intervenors’ arguments on this point to be persuasive.  However doubtful, the existence of disputed issues of material fact precludes granting summary judgment in this case.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion for Summary Judgment, which motion was filed by Wiggins Telephone Association on April 13, 2012, is denied.  

2. The Motion for Shortened Response Time, which motion was filed by Wiggins Telephone Association on April 13, 2012, is denied.  

3. This Order is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge



�  Decision No. R11-1124-I is an Interim Order.  


�  Decision No. C12-0020 is an Interim Order.  


�  The referenced Commission decision is one of three decisions issued In the Matter of the Petition of Nunn Telephone Company for High Cost Support Mechanism Funding, Docket No. 07M-124T (Nunn).  The three decisions are Decision No. C07-0650, issued August 1, 2007; Decision No. C07-0919, issued November 9, 2007; and Decision No. C07-1098, issued December 28, 2007).  


�  By e-mail dated April 17, 2012, the ALJ informed the Parties that the Motion for Shortened Response Time was denied because Petitioner did not provide sufficient basis for shortening response time to a motion for summary judgment.  This Order memorializes that ruling.  


�  For purposes of a motion for summary judgment, a fact is material if it will affect the outcome of the case.  Gadlin v. Metrex Research Corporation, 76 P.3d 928, 931 (Colo. App. 2003).  


�  Although the Commission, the ALJ, and the Parties refer to the “precedent” of Nunn and its progeny, the Commission is not bound by the principle of stare decisis and, thus, there is no Commission “precedent” per se.  


�  Wiggins cites these Decisions, among others, as governing precedent:  (a) the Nunn decisions; (b) In the Matter of the Petition of Roggen Telephone Cooperative Company for High Cost Support Mechanism Funding, Docket No. 07M-510T (Decisions No. C08-0335, issued May 29, 2008; No. C08-0752, issued July 18, 2008; and No. C08-0901, issued September 3, 2008) (Roggen); (c) In the Matter of the Petition of Phillips County Telephone Company of Phillips County, Colorado for High Cost Support Mechanism Funding, Docket No. 08V-510T (Decision No. C09-0038, issued January 14, 2008) (Phillips County); and (d) In the Matter of the Petition of Pine Drive Telephone Company to Reset its High Cost Support Mechanism Funding, Docket No. 09V-676T (Decisions No. R09-1351-I, issued December 2, 2009, and No. C10-0315, issued April 6, 2010) (Pine Drive).  


�  Staff’s Issues are listed in Decision No. R11-1124-I at ¶ 5.  
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