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I. STATEMENT 
1. On February 13, 2012, the Commission mailed Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 103021 to Vahe Maghakyan, individually and in his capacity with Royal Limousine LLC.  The document was sent by certified mail, return receipt requested.  

2. On February 16, 2012,
 the Commission issued an Amended Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 103021 (CPAN)
 to Royal Limousine LLC (Respondent).  This document superseded the document mailed on February 13, 2012.  The CPAN commenced this proceeding.  

3. The CPAN contains three counts that allege a total of nine violations.  The CPAN seeks the maximum civil penalty amount (i.e., $ 4,500) for the nine alleged violations and the 10 per cent surcharge required by § 24-34-108, C.R.S., for a maximum assessment of $ 4,950.  

4. On March 2, 2012, counsel for testimonial (litigation) Staff of the Commission (Staff) entered her appearance in this matter.  In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a), 
 Staff counsel identified the litigation (testimonial) Staff and the advisory Staff in this proceeding.  

5. Staff and Respondent, collectively, are the Parties.  

6. On March 7, 2012, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

7. On March 27, 2012, by Decision No. R12-0333-I, the ALJ required Respondent to obtain legal counsel in this matter.  On May 9, 2012, on Respondent’s request for reconsideration and by Decision No. R12-0498-I, the ALJ vacated Decision No. R12-0333-I and allowed Respondent a second opportunity to establish that it could proceed without legal counsel in this proceeding.  In that Order and as pertinent here, the ALJ advised Respondent of the consequences of failing to establish that it could proceed without counsel.  Id. at ¶¶ 24-25.  

8. Respondent did not make the required filing to establish that it could proceed without legal counsel.  In addition, no legal counsel entered an appearance in this docket on behalf of Respondent.  Consequently, on May 22, 2012, for the reasons stated in Decision No. R12-0551-I, the ALJ ordered Respondent to obtain legal counsel.  In that Order and as pertinent here, the ALJ advised Respondent of the consequences of failing to have its counsel enter an appearance as required by the Order.  Id. at ¶¶ 24-25, Ordering Paragraphs No. 3.  One consequence was that the evidentiary hearing would be held without Respondent’s participation.   

9. On May 24, 2012, Respondent submitted a letter that the ALJ treated as a motion for reconsideration of Decision No. R12-0551-I.  On May 25, 2012, for the reasons stated in Decision No. R12-0576-I, the ALJ denied the motion for reconsideration.  In that Order, 
the ALJ again advised Respondent of the consequences if it was not represented by legal counsel.  Id. at ¶ 24, Ordering Paragraphs No. 3.  

10. As of the date of the evidentiary hearing, Respondent had not complied with Decision No. R12-0551-I.  As of the date of the evidentiary hearing, no attorney had entered an appearance on behalf of Respondent.  

11. On March 30, 2012, by Decision No. R12-0340-I, the ALJ scheduled an evidentiary hearing in this matter.  On April 17, 2012, at Respondent’s request, the ALJ vacated that hearing.  Decision No. R12-0398-I.  

12. On May 9, 2012, by Decision No. R12-0498-I, the ALJ scheduled the evidentiary hearing in this docket for May 31, 2012.  In that Order and as pertinent here, the ALJ established a procedural schedule and advised the Parties of the consequences of failing to make the filings.  Id. at ¶¶ 29-33, Ordering Paragraphs No. 7 through No. 10.  

13. Decision No. R12-0498-I ordered Respondent to file, on or before May 24, 2012, its list of witnesses and copies of the exhibits it would offer at hearing.  Review of the Commission file in this matter reveals that, as of the date of the hearing, Respondent had not filed either its list of witnesses or copies of the exhibits.  As a result, pursuant to the advisements in Decision No. R12-0498-I at ¶¶ 31 and 33 and Ordering Paragraphs No. 8 and 9, Respondent could present no witness, and no exhibits offered by Respondent would be admitted, at the evidentiary hearing.  See also Decision No. R12-0340-I at ¶¶ 12 and 14 and Ordering Paragraphs No. 3 and 4 (same advisements).  

14. On May 25, 2012, Staff filed a Motion in Limine to Limit Respondent’s Participation at Hearing (Staff Motion).  At the May 31, 2012 hearing, Staff stated that the motion was moot as a result of Decision No. R12-0551-I.  The ALJ will deny as moot the Staff Motion.  

15. The ALJ called the evidentiary hearing to order as scheduled on May 31, 2012.  Staff was present and was represented.  There was no appearance on behalf of Respondent.  For the reasons discussed above, the ALJ held the hearing in Respondent’s absence.  

16. As a preliminary matter, the ALJ put on the record, and informed Staff of, the unsolicited correspondence that the ALJ received from Respondent on May 30, 2012.  The letter, dated May 29, 2012, was admitted as Hearing Exhibit No. 4 for the limited purpose of the ALJ’s complying with Rule 4 CCR 723-1-1106(b).
  The letter is not substantive evidence in this proceeding; and, in reaching her decision in this case, the ALJ did not consider Hearing Exhibit No. 4.  In addition, the May 29, 2012 letter was placed in the Commission file in this proceeding.  

17. Staff presented the testimony of Mr. William Schlitter.
  Hearing Exhibits No. 1 through No. 3 were marked for identification, were offered, and were admitted into evidence.  

18. At the conclusion of the hearing, the ALJ closed the evidentiary record and took the matter under advisement.  

19. Pursuant to § 40-6-109(2), C.R.S., the record and exhibits of the proceeding together with a written recommended decision are transmitted to the Commission.  

II. FINDINGS OF FACT 
20. The material facts are unrebutted and are unrefuted.  

21. Respondent is a Colorado limited liability company.  

22. Respondent holds Commission-issued authority Permit No. LL-01786.  Respondent held this Permit on December 4, 2009.  Hearing Exhibit No. 3.  Respondent held this Permit at all times relevant to this proceeding.  

23. Pursuant to Permit No. LL-01786, Respondent provides “luxury limousine service,” as that term is defined in § 40-10.1-301(8), C.R.S.  

24. To provide its luxury limousine service, Respondent uses one vehicle:  a 2004 Lincoln with license plates issued by the State of Colorado.  Respondent has used this vehicle to provide luxury limousine service since at least May 18, 2011.  Hearing Exhibit No. 2 at 6.  

25. Mr. Vahe Maghakyan is the sole owner of Respondent.  The evidence does not establish when Mr. Maghakyan became Respondent’s owner.  

26. Mr. Vahe Maghakyan is the sole driver for Respondent.  

27. On February 16, 2012, Staff witness Schlitter served the CPAN on Respondent, through Mr. Maghakyan, by personal service.  Respondent, through Mr. Maghakyan, acknowledged receipt of the CPAN.
  Hearing Exhibit No. 1 at 1.  

28. Respondent does not challenge the Commission’s jurisdiction, and the facts establish the Commission’s jurisdiction in this proceeding.  The Commission has subject matter jurisdiction over this case.  

29. Respondent does not challenge the service of the CPAN, and the facts establish that the CPAN was served on Respondent by personal service.  The Commission has personal jurisdiction over Respondent, which acknowledged receipt of the CPAN and which entered a general appearance in this proceeding through its correspondence and requests.  

As part of its regular duties, Staff conducts Transportation Safety and Compliance Reviews (SCRs) of motor carriers
 subject to the Commission’s jurisdiction.  Staff conducts an SCR at the motor carrier’s premises and, among other things, reviews the motor carrier’s records for compliance with applicable Commission rules.  

At the conclusion of an SCR, if one or more rule violations are found, the Commission investigator conducting the SCR prepares a written Transportation Safety and Compliance Review Final Report (SCR Final Report).  The SCR Final Report contains, among other things, a list of the rule requirements that the SCR reveals the motor carrier has violated, or is violating, as of the date of the SCR.
  The SCR Final Report is prepared shortly after the conclusion of the SCR.  

The Commission investigator conducting the SCR provides a copy of the SCR Final Report to, and discusses the observed rule violations with, the motor carrier that is the subject of the SCR.  The motor carrier then signs the following statement, which appears at the end of the SCR Final Report:  

This review determines your compliance only with the regulations of the Colorado Public Utilities Commission.  You may also be subject to other state and/or federal regulations.  It is your responsibility to ensure compliance with all applicable regulations.  [Line for Carrier Official Signature and line for Carrier Official Title]  I have received a copy of this report and the noted violations have been explained to me.  

See, e.g., Hearing Exhibit No. 2 at 5 (emphasis supplied).  See also Hearing Exhibit No. 3 at 4 (same).  

Commission investigators and Commission Criminal Investigators conduct SCRs.  All Commission investigators and Commission Criminal Investigators who conduct SCRs receive training on conducting SCRs and conduct each SCR in accordance with that training.  

On December 4, 2009, Commission investigator John Opeka conducted an SCR of Respondent.
  Soon after the December 4, 2009 SCR, Mr. Opeka prepared the SCR Final Report for that SCR.  Hearing Exhibit No. 3.  

An individual acknowledged receipt of the SCR Final Report by signing the statement quoted above.  Hearing Exhibit No. 3 at 4.  Staff witness Schlitter, who neither conducted the December 4, 2009 SCR or witnessed the signing of Hearing Exhibit No. 3, could not identify the signature.  The line for Carrier Official Title is blank.  Thus, from the document, it is unclear whether Respondent received a copy of the December 4, 2009 SCR Final Report.  The ALJ nonetheless finds it reasonable to infer
 that Respondent received a copy of the December 4, 2009 SCR Final Report.
  Thus, the ALJ finds that Respondent received a copy of the December 4, 2009 SCR Final Report.  

As pertinent here, the December 4, 2009 SCR Final Report lists the following requirements for Respondent:
  

Obtain and become familiar with the Commission’s Safety Rules and the Federal Motor Carrier Safety Regulations.  

***  

Ensure that each driver maintains either (1) records of duty status pursuant to [49 CFR §] 395.8 or (2) accurate time records pursuant to Rule 6103(d)(II)(F) of 4 CCR 723-6.  Unless all the requirements of Rule [4 CCR 723-6-]6103(d)(II)(F) are met, drivers become subject to the general rule of [49 CFR §] 395.8.  “On duty time” is defined in [49 CFR §] 395.2.  

In summary, ensure that you [i.e., Respondent] are maintaining a record of duty status or time sheet/record that reflects all drivers’ activities for each day, including days that the driver is off duty and hours worked elsewhere.  Failure to do so will count against you [i.e., Respondent] as no record of duty status for that day.  

Establish a systematic maintenance records program for all vehicles.  Maintain a complete file for each subject vehicle:  identify the vehicle; record all repair[s], maintenance and inspection operations performed; develop and employ a preventative maintenance schedule.  

***  

Hearing Exhibit No. 3 at 4.  

The ALJ finds that, as of its receipt of the December 4, 2009 SCR Final Report, Respondent was aware that it is required to be familiar with the Commission’s Safety Rules, which are found in Part 6 of 4 Colorado Regulations (CCR), and with the Federal Motor Carrier Safety Regulations, which are found in 49 Code of Federal Regulations (CFR), to the extent those federal regulations are incorporated by reference and made applicable in Colorado.  

The ALJ finds that, as of its receipt of the December 4, 2009 SCR Final Report, Respondent was aware that it is required to maintain a file that identifies, and contains specific data with respect to, each vehicle that Respondent uses in its luxury limousine service.  

The ALJ finds that, as of its receipt of the December 4, 2009 SCR Final Report, Respondent was aware that, for each vehicle used in its luxury limousine service, Respondent is required to develop and to employ a preventative maintenance schedule.  

The ALJ finds that, as of its receipt of the December 4, 2009 SCR Final Report, Respondent was aware that it is required to maintain records of its drivers’ duty status or time sheets/records that reflect each driver’s activities for each day, including off-duty time and time spent working for other motor carriers.  

30. The record contains no information with respect to whether Respondent corrected the rule violations listed in the December 4, 2009 SCR Final Report.  

On February 2, 2012, Staff witness Schlitter conducted an SCR of Respondent.  In addition to reviewing Respondent’s records, Staff witness Schlitter inspected the one vehicle that Respondent uses to provide its luxury limousine service.  Hearing Exhibit No. 2 at 6.  Soon after conducting the February 2, 2012 SCR, Staff witness Schlitter prepared the February 2, 2012 SCR Final Report.  Hearing Exhibit No. 2.  Staff witness Schlitter met with 
Mr. Vahe Maghakyan, gave him a copy of the February 2, 2012 SCR Final Report, and discussed that SCR Final Report with him.  

As pertinent here, the February 2, 2012 SCR Final Report lists the following requirements for Respondent:
  

Obtain and become familiar with the Commission’s Safety Rules and the Federal Motor Carrier Safety Regulations.  

***  

Ensure that each driver maintains either (1) records of duty status pursuant to [49 CFR §] 395.8 or (2) accurate time records pursuant to Rule 6103(d)(II)(F) of 4 CCR 723-6.  Unless all the requirements of Rule [4 CCR 723-6-]6103(d)(II)(F) are met, drivers become subject to the general rule of [49 CFR §] 395.8.  “On duty time” is defined in [49 CFR §] 395.2.  

In summary, ensure that you [i.e., Respondent] are maintaining a record of duty status or time sheet/record that reflects all drivers’ activities for each day, including days that the driver is off duty and hours worked elsewhere.  Failure to do so will count against you [i.e., Respondent] as no record of duty status for that day.  

***  

Establish a systematic maintenance records program for all vehicles.  Maintain a complete file for each subject vehicle:  identify the vehicle; record all repairs, maintenance and inspection operations performed; develop and employ a preventative maintenance schedule.  

***  

Hearing Exhibit No. 2 at 4-5.  

31. The quoted rule violations identified in the February 2, 2012 SCR Final Report are the basis for the CPAN.  

32. As of the February 2, 2012 SCR, Respondent maintained records that identified the vehicle used by Respondent to provide its luxury limousine service.  Hearing Exhibit No. 2 at 2.  There is nothing in the record, however, with respect to the content of those records.  

33. The record contains no information with respect to whether Respondent has corrected the rule violations, either listed those in the CPAN or those listed in the February 2, 2012 SCR Final Report.  

34. The record contains no information with respect to whether any CPAN was issued to Respondent prior to the CPAN (served in February 2012) that commenced this proceeding.  

35. Respondent is a business with one employee:  Mr. Maghakyan.  

36. Mr. Maghakyan is Respondent’s only driver.  The record does not establish whether Respondent employs him full-time or part-time.  

37. Unless the driver is exempted, Rule 4 CCR 723-6-6103(d)(III) places a limit on the number of hours that a driver may be on duty (i.e., available to drive).
  There is no evidence in the record that Respondent’s driver is exempted from Rule 4 CCR 723-6-6103(d)(III).  

38. Respondent operates only one vehicle to provide its luxury limousine service.  

39. Respondent is an extremely small business.  As it has only one driver and only one vehicle, Respondent is limited in the amount of revenue that it can generate during a calendar month.  

40. Staff seeks the maximum civil penalty (and, thus, the maximum assessment) in this proceeding.  Hearing Exhibit No. 1.  The record does not explain the basis for Staff’s seeking the maximum assessment in this proceeding.  

III. DISCUSSION AND CONCLUSIONS OF LAW 
This Decision, first, addresses the alleged violations and, second, addresses the issue of the amount of the civil penalty to be assessed.  

A. Burden of Proof and Related Principles.  

41. As the party seeking Commission authorization, Applicant bears the burden of proof with respect to the relief sought; the burden of proof is preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  The evidence must be “substantial evidence,” which the Colorado Supreme Court has described as   

such relevant evidence as a reasonable person’s mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  

City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met the preponderance of the evidence burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  

The allegations in the CPAN are matters of the public interest.  The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984).  As a result, the Commission is not required to reach the same conclusions based on, or to draw the same inferences from, the evidence as those reached, or drawn, by the parties.  In addition, the Commission is not bound by the proposals made by, or the advocacy of, the parties.  

The Commission reaches its decisions independently.  Irrespective of the parties’ positions and advocacy, the Commission may grant or deny the relief sought -- and, if relief is granted, may establish conditions that the Commission deems necessary to assure that the final result is just, is reasonable, and is in the public interest -- provided the evidentiary record supports the result and provided the reasons for the choices made (e.g., policy decisions) are stated.  

B. Violations.  

1. Count 1.  

Count 1 alleges that, on February 2, 2012, Respondent committed one violation of 49 CFR § 396.3(b)(1), as made applicable in Colorado by Rule 4 CCR 723-6-6102(a)(1), by failing “to maintain an appropriate identification for vehicle (Unit # 1).”  Hearing Exhibit No. 1 at 1 (emphasis supplied).  

As pertinent with respect to Count 1, 49 CFR § 396.3(b)(1) states:  

 
Motor carriers ... must maintain, or cause to be maintained, records for each motor vehicle they control for 30 consecutive days.  ...  These records must include:  

 
(1)
An identification of the vehicle, including company number if so marked, make, serial number, year, and tire size.  In addition, if the motor vehicle is not owned by the motor carrier, the record shall identify the name of the person furnishing the vehicle[.]  

This rule requires a motor carrier to maintain (or to cause to be maintained) records that contain specific identifying information with respect to each vehicle.  A motor carrier violates 49 CFR § 396.3(b)(1) either by failing to maintain any records or by maintaining records that do not contain the specified information.  

To prove the violation alleged in Count 1 of the CPAN, Staff must establish:  (a) Respondent controlled the vehicle for at least 30 consecutive days; (b) Respondent failed to maintain (or to cause to be maintained) records that comply with 49 CFR § 396.3(b)(1); and (c) Respondent intentionally violated the federal rule incorporated by reference by Rule 4 CCR 723-6-6102(a)(1).
  

42. Staff established that Respondent has controlled the vehicle used in its luxury limousine service since at least May 18, 2011.  Hearing Exhibit No. 2 at 6.  

43. Staff failed to establish the manner in which Respondent violated 49 CFR § 396.3(b)(1).  Hearing Exhibit No. 2 at 2 states:  Respondent “has failed to maintain an appropriate identification for [its] vehicles.  Example:  Unit # 1.”  (Emphasis supplied.)  Based on this statement, it appears that Respondent maintained records with respect to the only vehicle that Respondent uses to provide luxury limousine service.  The record in this proceeding, however, does not identify the content of Respondent’s records.  Based on the record, the ALJ cannot determine how, if at all, Respondent’s records failed to comply with the 49 CFR § 396.3(b)(1) requirements.  

44. Staff established that, as of its receipt of the December 4, 2009 SCR Final Report, Respondent was aware of its obligation to maintain (or to cause to be maintained) records that contain specific identifying information with respect to each vehicle.  Had Staff established the manner in which Respondent violated 49 CFR § 396.3(b)(1) (i.e., the required content that is missing from the records), the proof of Respondent’s prior knowledge would have established an intentional violation of 49 CFR § 396.3(b)(1).  
For these reasons, the ALJ finds and concludes that Staff failed to meet its burden of proof with respect to Count 1 of the CPAN.  The ALJ will dismiss Count 1 with prejudice.  

2. Count 2.  

Count 2 alleges that, on February 2, 2012, Respondent committed one violation of 49 CFR § 396.3(b)(2), as made applicable in Colorado by Rule 4 CCR 723-6-6102(a)(1), by failing “to maintain a means to indicate the nature and due date of the various inspection and maintenance operations to be performed (Unit # 1).”  Hearing Exhibit No. 1 at 1.  

As pertinent with respect to Count 2, 49 CFR § 396.3(b)(2) states:  

 
Motor carriers ... must maintain, or cause to be maintained, records for each motor vehicle they control for 30 consecutive days.  ...  These records must include:  

* * *  

 
(2)
A means to indicate the nature and due date of the various inspection and maintenance operations to be performed[.]  

This rule requires a motor carrier to maintain (or to cause to be maintained) records that contain specific identifying information with respect to each vehicle.  A motor carrier violates 49 CFR § 396.3(b)(2) either by failing to maintain any records or by maintaining records that do not contain the required content.  

Staff established that Respondent has controlled the vehicle used in its luxury limousine service since at least May 18, 2011.  Hearing Exhibit No. 2 at 6.  

Staff established that, on February 2, 2012, Respondent had no records from which Respondent could determine “the nature and due date of the various inspection and maintenance operations to be performed [with respect to] Unit # 1].”  Hearing Exhibit No. 2 at 3.  As discussed above, Respondent uses only one vehicle to provide luxury limousine service.  

45. Staff established that, as of its receipt of the December 4, 2009 SCR Final Report, Respondent was aware of its obligation to maintain (or to cause to be maintained) records from which Respondent could determine the due date and the nature of maintenance and inspection operations to be performed on Respondent’s vehicle.  This proof of Respondent’s prior knowledge established Respondent’s intentional violation of 49 CFR § 396.3(b)(2).  

46. For these reasons, the ALJ finds and concludes that Staff met its burden of proof with respect to Count 2 of the CPAN.  The ALJ finds and concludes that, on February 2, 2012, Respondent intentionally violated 49 CFR § 396.3(b)(2), as made applicable in Colorado by Rule 4 CCR 723-6-6102(a)(1).  

47. The ALJ finds and concludes that Respondent should be assessed a civil penalty for this violation of 49 CFR § 396.3(b)(2), as made applicable in Colorado by Rule 4 CCR 
723-6-6102(a)(1).  The amount of the civil penalty is discussed below.  

3. Count 3.  

Count 3 alleges that, beginning on January 1, 2012 and continuing each day through and including January 7, 2012, Respondent committed one violation each day of 49 CFR § 395.8(a), as made applicable in Colorado by Rule 4 CCR 723-6-6102(a)(1), by failing “to prepare a record of duty status.”  Hearing Exhibit No. 1 at 1.  

Section 395.8(a) of 49 CFR states:  

 
Except [in a circumstance not applicable here], every motor carrier shall require every driver used by the motor carrier to record [the driver’s] duty status for each 24 hour period using the methods prescribed in  

either 49 CFR § 395.8(a)(1) or 49 CFR § 395.8(a)(2).  This rule mandates that a motor carrier must require each of its drivers, on a daily basis, to record specific information about that driver’s duty status.  A motor carrier violates 49 CFR § 395.8(a) either by failing to require each driver to record her/his duty status or by a driver not using one of the prescribed methods when that driver records her/his duty status.  

Staff established that, for the period January 1 through January 7, 2012, Respondent had no records that showed its sole driver’s duty status on any of those seven dates.
  From this, Staff determined that, on each day between January 1, 2012 and January 7, 2012, Respondent had “failed to require [its] drivers to prepare a record of duty status.”  Hearing Exhibit No. 2 at 2.  Respondent has only one driver, and that driver is also Respondent’s owner.  Based on the facts in this proceeding, the ALJ finds that the absence of duty status records supports the reasonable inference that Respondent did not require its driver to record his daily duty status.
  

48. Staff established that, as of its receipt of the December 4, 2009 SCR Final Report, Respondent was aware of its obligation to require each driver to record that driver’s duty status.  This proof of Respondent’s prior knowledge established Respondent’s intentional violation of 49 CFR § 396.8(a).  

49. For these reasons, the ALJ finds and concludes that Staff met its burden of proof with respect to Count 3 of the CPAN.  The ALJ finds and concludes that, on each day from January 1, 2012 through and including January 7, 2012, Respondent intentionally violated 49 CFR § 395.8(a), as made applicable in Colorado by Rule 4 CCR 723-6-6102(a)(1).  

50. The ALJ finds and concludes that Respondent should be assessed a civil penalty for these seven violations of 49 CFR § 395.8(a), as made applicable in Colorado by Rule 4 CCR 
723-6-6102(a)(1).  The amount of the civil penalty is discussed below.  

C. Amount of the Civil Penalty.  

The ALJ has found that Respondent intentionally violated 49 CFR § 396.3(b)(2) once and that Respondent intentionally violated 49 CFR § 395.8(a) seven times.  

Rule 4 CCR 723-6-6106(f) provides:  

 
A person who violates the following recordkeeping provisions[, among the listed provisions are 49 CFR § 395.8(a) and 49 CFR § 396.3(b),] may be assessed a civil penalty of up to $ 500.00 for each violation up to a cumulative maximum of $ 5,000.00[.] 

(Emphasis supplied.)  As this Rule makes clear, the Commission has discretion:  (a) to assess or not to assess a civil penalty for any violation of the cited rules; and (b) if it concludes that a civil penalty is appropriate, to determine the amount of the civil penalty, up to a maximum civil penalty of $ 500 for each violation with a cap of $ 5,000.
  

The ALJ finds and concludes that the evidence in this proceeding supports assessing a civil penalty for the eight violations.  First, each of the violations was intentional.  Second, Respondent violated recordkeeping rules that are designed to protect both the traveling public (i.e., those who use Respondent’s luxury limousine service) and members of the general public by assuring that drivers are not over-worked and that vehicles are maintained properly and in a timely fashion.  Violations of these rules are not trivial infractions.  

The ALJ now turns to the issue of the amount of the civil penalty to be assessed.  

In this case, Staff must prove, by a preponderance of the evidence, facts that support the amount of the maximum assessment that it asks the Commission to impose.  In view of the dismissal with prejudice of Count 1 of the CPAN, the maximum assessment is $ 4,400.
  

With regard to the amount of the civil penalty, Rule 4 CCR 723-1-1302(b) provides as follows:  

The Commission may impose a civil penalty, when provided by law, after considering evidence concerning the following factors:  

(I)
The nature, circumstances, and gravity of the violation;  

(II)
The degree of the respondent’s culpability;  

(III)
The respondent’s history of prior offenses;  

(IV)
The respondent’s ability to pay;  

(V)
Any good faith efforts by the respondent in attempting to achieve 
compliance and to prevent future similar violations;  

(VI)
The effect on the respondent’s ability to continue in business;  

(VII)
The size of the business of the respondent; and  

(VIII)
Such other factors as equity and fairness may require.  

(Emphasis supplied.)  The amount of the civil penalty to be assessed is discretionary with the Commission.  In addition, as Rule 4 CCR 723-1-1302(b) makes clear, determination of the amount of the civil penalty requires an evidentiary record.  
As indicated by the use of the word “and,” the eight factors in Rule 4 CCR 
723-1-1302(b) are cumulative.  The absence of proof as to any of these items is not fatal; the Commission simply determines the amount of the civil penalty based on the evidence produced.  On a case-by-case basis, the Commission balances and weighs the factors as it deems appropriate.  

51. The initial consideration in determining the amount of a civil penalty is the amount from which to begin.  In this case, the ALJ takes the following approach:  she begins with the full range of options (i.e., from $ 0.01 to $ 4,000); then considers the evidence on the factors in aggravation and in mitigation; and finally tests the civil penalty against the purposes underlying all civil penalty assessments.  

52. The ALJ first considers the circumstances, nature, and gravity of the violations (Rule 4 CCR 723-1-1302(b)(I)) and the degree of Respondent’s culpability (Rule 4 CCR 
723-1-1302(b)(II)).  Each of the eight violations was intentional.  Respondent violated recordkeeping rules that are designed to protect both members of the traveling public and members of the general public.  For these reasons, the ALJ determines that, if there were no mitigating circumstances, the evidence would support a civil penalty in the amount of $ 4,000.  

53. With respect to Respondent’s history of prior offenses (Rule 4 CCR 
723-1-1302(b)(III)), the record establishes that the December 4, 2009 SCR revealed apparent rule violations by Respondent.  Hearing Exhibit No. 3.  The record also establishes that the CPAN does not contain all the apparent violations that Staff found during the February 2, 2012 SCR.
  Hearing Exhibit No. 2.  The counterweight to these SCR Final Reports is that, insofar as the record in this proceeding shows, this is the first CPAN issued to Respondent.  Consequently, there is no previous Commission decision finding that Respondent violated Commission or federal rules.  As a result, the ALJ gave little weight to this factor in determining the amount of the civil penalty.  

54. Rules 4 CCR 723-1-1302(b)(IV), 1302(b)(VI), and 1302(b)(VII) address Respondent’s financial situation, its ability to pay a civil penalty, and the effect of a civil penalty on Respondent’s business.  These factors are considered together.  

55. Respondent is a very small business and has one employee, who is both Respondent’s owner and Respondent’s only driver.  Respondent’s income appears to be limited to that generated by its sole driver within the on-duty strictures of Rule 4 CCR 
723-6-6103(f)(III).  There is no evidence with respect to whether Respondent has any other financial resources.  

56. Based on the evidence presented, the ALJ finds that a significant civil penalty likely will result in a severe hardship to Respondent, perhaps even affecting its ability to continue in business.  Thus, the ALJ finds that Respondent’s ability to pay a significant civil penalty without serious hardship is doubtful.
  

57. The record in this case is silent as to any effort by Respondent to achieve compliance and to prevent similar violations in the future (Rule 4 CCR 723-1-1302(b)(V)).  Respondent did not participate in the hearing, and Staff may not be aware of any efforts that Respondent made or is making toward compliance.  The ALJ gave little weight to this factor in determining the amount of the civil penalty.  

Based on the record in this case, the ALJ finds that a civil penalty of $ 2,750 should be imposed in this case.  In making this determination, the ALJ considered the rules and their public safety purposes; considered Commission guidance provided in previous civil penalty case decisions; considered the purposes served by civil penalties; considered the factors in aggravation; considered the factors in mitigation; and considered the range of civil penalty assessments found to be reasonable in other civil penalty cases.  

The ALJ finds that a civil penalty of $ 2,750 achieves the following purposes underlying civil penalty assessments:  (a) deterring future violations, whether by 
similarly-situated carriers or by Respondent; (b) motivating Respondent to come into compliance with the law; and (c) punishing Respondent for its past behavior.  Importantly in this case, the amount of the civil penalty and the payment schedule, taken together, are large enough to be significant (i.e., attention-getting) to Respondent while, at the same time, being manageable enough to allow Respondent to continue to operate as a luxury limousine motor carrier.  

58. Section 24-34-108, C.R.S., requires a surcharge on all civil penalties.  At present, that surcharge is 10 percent.  
59. For the reasons discussed, the civil penalty of $ 2,750 is appropriate; and the 10 percent surcharge is mandatory.  Thus, the total assessment is $ 3,025.  

60. There remains the issue of Respondent’s ability to pay the total assessment in one lump sum payment.  Based on the evidence, the ALJ finds that requiring Respondent to pay the total assessment of $ 3,025 in one payment would work an undue hardship on Respondent.  Consequently, the ALJ will order a payment schedule as follows:  On or before the 15th day of each month, beginning July 15, 2012, Respondent will pay (by certified check or money order) the amount of $ 150
 to the Commission; and this payment schedule will continue until the total assessment of $ 3,025 is paid in full.  The ALJ will order that the Commission must receive the full payment no later than the 15th day of each month, unless the 15th day of a month falls on a Saturday, a Sunday, or a state holiday, in which event the payment must be received by the Commission no later than the next business day.  The ALJ will order that failure of Respondent to make a payment, in full, as scheduled will result, without further Order of the Commission, in the total assessment of $ 3,025, less any amount paid by Respondent to the date of the missed or insufficient payment, being due and payable immediately.  As used here, “immediately” means due and payable within ten calendar days of the scheduled payment date that was missed.  

61. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above, Count 1 of Civil Penalty Assessment Notice or Notice of Complaint to Appear No. 103021 is dismissed with prejudice.  

2. Consistent with the discussion above, Royal Limousine LLC is assessed a civil penalty in the amount of $ 2,750.  
3. Pursuant to § 24-34-108, C.R.S., a $ 275 surcharge on the civil penalty is assessed against Royal Limousine LLC.  The surcharge shall be credited to the Consumer Outreach and Education Cash Fund, as provided by statute.  
4. The total assessment against Royal Limousine LLC is $ 3,025.  Royal Limousine LLC shall pay the total assessment in accordance with Ordering Paragraph No. 5.  If Royal Limousine LLC fails to make a payment as ordered, Ordering Paragraph No. 7 shall apply.  

5. On or before the 15th day of each month, beginning July 15, 2012, Royal Limousine LLC shall pay (by certified check or money order) the amount of $ 150 to the Commission, except that the final payment (by certified check or money order) shall be in the amount of $ 25.  The Commission must receive each payment, in full, no later than the 15th day of each month, unless the 15th day of a month falls on a Saturday, a Sunday, or a state holiday.  If the 15th day of a month falls on a Saturday, a Sunday, or a state holiday, the Commission must receive the payment, in full, no later than the next business day.  

6. So long as the requirements of Ordering Paragraph No. 5 are met, the payment schedule ordered by this Decision shall continue until the total assessment of $ 3,025 is paid in full.  

7. Failure of Royal Limousine LLC to make a full payment as scheduled will result, without further Order of the Commission, in the entire assessment of $ 3,025, less any amount paid by Royal Limousine LLC to the date of the missed or insufficient payment, being due and payable immediately.  As used in this Order, “immediately” means due and payable within ten calendar days of the scheduled payment date that was missed or insufficient.  

8. The Motion in Limine to Limit Respondent’s Participation at Hearing, which motion was filed by Staff of the Commission on May 25, 2012, is denied as moot.  
9. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

10. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

11. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge



�  Previous Orders issued in this docket show the issue date as February 14, 2012.  That date is incorrect.  


�  The CPAN is Hearing Exhibit No. 1.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 CCR.  


�  Rule 4 CCR 723-1-1106(b), as relevant here, requires an ALJ who has engaged in a prohibited ex parte communication (in this case, the ALJ’s receipt of the unsolicited letter from Respondent) immediately to serve notice on all parties.  The notice requirements are found in the cited Rule.  By providing Staff with a copy of the letter, by putting on the record the circumstances under which she received the unsolicited letter, and by assuring that the letter was placed in the Commission file in this Docket, the ALJ complied with the notice requirements of Rule 4 CCR 723-1-1106(b).  


�  Staff witness Schlitter is a Criminal Investigator who has been employed by the Commission for two years.  He is the individual who conducted the investigation that led to the issuance of the CPAN.  


�  Previous Orders issued in this docket show the acknowledgement date as February 14, 2012.  That date is incorrect.


�  As defined in § 40-10.1-101(10), C.R.S., a motor carrier is “any person owning, controlling, operating, or managing any motor vehicle that provides transportation in intrastate commerce pursuant to” article 10.1 of title 40, C.R.S.  A person providing luxury limousine service, as defined in § 40-10.1-301(8), C.R.S., is a motor carrier subject to the Commission’s jurisdiction.  


�  In other words, the list of requirements is tailored to the specific rule violations uncovered during the SCR.  


�  Commission investigator Opeka subsequently left the Commission’s employ.  He did not testify in this proceeding.  


�  The Commission cannot consider facts that are not in the record.  Colorado Energy Advocacy Office v. Public Service Company of Colorado, 704 P.2d 298, 303 (Colo. 1985).  The finder-of-fact, however, may draw reasonable inferences and conclusions from the record evidence.  Decision No. C07-0669, issued August 7, 2007 in Docket No. 07G-092CP, at ¶ 7.  


�  This inference is based on:  (a) the training that Commission investigators receive with respect to conducting SCRs; (b) the fact that Commission investigators are trained to provide a copy of the SCR Final Report to the motor carrier that is the subject of the SCR (in this case, Respondent); (c) the fact that Mr. Opeka apparently accepted the signature as that of an individual with authority to sign for Respondent; and (d) the fact that the record contains no evidence to the contrary.  


�  There are other requirements (i.e., rule violations noted) listed on Hearing Exhibit No. 3 at 4, but they do not pertain to the allegations in the CPAN in this docket.  


�  There are other requirements (i.e., rule violations noted) listed on Hearing Exhibit No. 2 at 4-5, but they do not pertain to the allegations in the CPAN in this docket.  


�  This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 CCR, and, as relevant here, incorporates by reference 49 CFR Parts 395 and 396 “as revised on October 1, 2009.”  The federal rules quoted and cited in this Decision are the rules as revised on October 1, 2009.  


�  As relevant here, § 40-10.1-113(1)(g), C.R.S., states:  “A person who intentionally violates ... any rule promulgated by the commission pursuant to [title 40, C.R.S.,] ... may be assessed a civil penalty[.]”  The Commission promulgated Rule 4 CCR 723-6-6102(a)(1) pursuant to title 40, C.R.S.  


�  As discussed in more detail below, at the time of the February 2, 2012 SCR, Respondent had no records of its driver’s duty status for any day in January 2012.  


�  The trier-of-fact may draw reasonable inferences and conclusions from the record evidence.  Decision No. C07-0669, issued August 7, 2007 in Docket No. 07G-092CP, at ¶ 7 (“We note that it is legally permissible for the finder-of-fact to draw reasonable inferences from the evidence presented.  See People v. Perea, 74 P.2d 236 (Colo. App. 2002) (the court as the trier-of-fact may draw any reasonable inferences and conclusions from the evidence presented); Ackerman v. Hilton’s Mechanical Men, Inc., 914 P.2d 524 (Colo. App. 1996) (ALJ may make reasonable inferences from the circumstantial evidence presented)  Therefore, the absence of direct evidence [of a statutory or Rule violation] is not necessarily fatal to Staff’s case” in a CPAN proceeding.).  


�  Rule 4 CCR 723-6-6106(f) appears to contain a latent ambiguity as to the meaning of “a cumulative maximum of $ 5,000.00” (i.e., it is unclear whether the cumulative maximum includes all civil penalties assessed in all CPANs against a given motor carrier or whether the cumulative maximum includes only the civil penalties assessed on a per-CPAN basis).  The ALJ does not reach this issue, however, because the amount of the maximum civil penalty that can be assessed in this proceeding is less than $ 5,000 and there is no evidence that, in a previous docket, the Commission has imposed on Respondent a civil penalty for recordkeeping violations.  


�  The maximum assessment is the total of the maximum civil penalty for the eight violations (i.e., $ 4,000) and the 10 percent surcharge mandated by § 24-34-108, C.R.S.  


�  As an example, Staff witness Schlitter testified that there was no duty status record for Respondent’s driver/owner for any day in January 2012 (i.e., 31 days).  Thus, Hearing Exhibit No. 2 at 2 shows that, during the February 2, 2012 SCR, Staff found 31 apparent violations of 49 CFR § 395.8(a).  For reasons not in the record, the CPAN alleges only seven violations of 49 CFR § 395.8(a).  


As another example, Hearing Exhibit No. 2 at 2 shows apparent violations of federal rules found in Part 391 of 49 CFR.  For reasons not in the record, the CPAN contains no count alleging violation of Part 391 of 49 CFR.  


This is not to suggest that the apparent violations should have been alleged.  The point here is:  there is evidence that Respondent may have committed additional violations beyond those contained in the CPAN.  


�  The payment schedule ordered infra should ameliorate -- but will not obviate -- the adverse impact of the civil penalty on Respondent.  


�  The final payment will be $ 25.  
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