Before the Public Utilities Commission of the State of Colorado

Decision No. R12-0578
Docket No. 12F-465TO

R12-0578Decision No. R12-0578
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

12F-465TODOCKET NO. 12F-465TO
joseph heiden,  

 
COMPLAINANT,  

V.  

colorado frame & suspension, Inc.,  

 
RESPONDENT.
recommended Decision of 
ADMINISTRATIVE law Judge 
KEITH J. KIRCHUBEL 
amending caption; waiving response time on motion; and dismissing complaint
Mailed Date:  May 29, 2012
I. statement  

1. On April 27, 2012, Mr. Joseph Heiden (Mr. Heiden or Complainant) filed a formal Complaint
 against Colorado Frame & Suspension, Inc. (Respondent).  The Complaint commenced this Docket.  

2. On April 30, 2012, the Commission served its Order to Satisfy or Answer on Respondent.  Within 20 days, Respondent was ordered either to satisfy the Complaint or to answer the Complaint.  An evidentiary hearing was also set for June 11, 2012, in the Commission offices.

3. On May 2, 2012, the Docket was assigned to the undersigned Administrative Law Judge (ALJ) for disposition.
4. On May 9, 2012, Respondent filed a written response to the Complaint that included documents previously filed in Docket No. 12F-067TO.  Among the attachments was Decision No. R12-0321, issued on March 22, 2012, in Docket No. 12F-067TO.

5. Respondent’s written response highlights the fact that Decision No. R12-0321 resulted in the dismissal of Ms. Heiden’s formal complaint against Respondent.  Respondent also recites the ordering provision in Decision No. R12-0321 that allowed Ms. Heiden 20 days after March 22, 2012, to file exceptions to the recommended dismissal in Docket No. 12F-067TO.  As no exceptions were filed and the Complaint in this Docket was filed more than 20 days after March 22, 2012, Respondent maintains that the matter was finally resolved in the prior proceeding.

6. The ALJ will deem Respondent’s filing of May 9, 2012, as a Motion to Dismiss the Complaint as permitted by 4 CCR 723-1-1400.  

7. The ALJ has also taken administrative notice of the proceedings and filings in Docket No. 12F-067TO pursuant to 4 CCR 723-1501(c).

8. In accordance with, and pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record and exhibits of the proceeding together with a written recommended decision.

II. findings of fact

9. Decision No. R12-0321 was issued in Docket No. 12F-067TO after a hearing in which Ms. Heiden represented herself against Respondent.  In the course of that hearing Ms. Heiden identified Mr. Heiden as her husband.

10. After weighing the evidence presented, ALJ Harris Adams issued his recommended decision dismissing Ms. Heiden’s complaint.  Decision No. R12-0321 was issued on March 22, 2012.

11. Pursuant to Ordering Paragraph No. 3 of Decision No. R12-0321, the parties had 20 days after the issue date to file exceptions thereto.  Docket No. 12F-067TO contains no record of any exceptions having been filed.

12. By operation of 4 CCR 723-1-1505(a) Decision No. R12-0321 became a final Commission decision on April 11, 2012.

13. The Complaint filed by Mr. Heiden on April 27, 2012, is identical in every respect to the complaint filed in Docket No. 12F-067TO.

III. DISCUSSION AND CONCLUSION

14. Consistent with the discussion set forth in Footnote No. 1, above, the ALJ will amend the caption in this proceeding to reflect that Joseph Heiden is the Complainant.

15. Pursuant to 4 CCR 723-1-1400 a responding party may make a motion to dismiss.  Normally, a non-moving party is granted 14 days within which to file an opposition to a motion unless the Commission orders otherwise.

Respondent’s Motion to Dismiss raises the issue of collateral estoppel based on the resolution of Docket No. 12F-067TO.  Collateral attacks on Commission orders are 

16. prohibited by § 40-6-112(2), C.R.S.  The Commission has stated with regard to that statute: “[t]his subsection specifically prevents parties, other than the Commission itself, from 
re-opening and challenging matters the Commission has already determined based on evidence, testimony, and general administrative procedures.”

17. The doctrine of collateral estoppel is applicable to administrative proceedings, if the elements thereof are satisfied.  Salida School District R-32-J v. Morrison, 732 P.2d 1160, 1163 (Colo. 1987).  The four requirements of a claim of collateral estoppel are: 1) identity of an issue actually and necessarily litigated in a prior proceeding; 2) the party against whom estoppel is sought was a party, or is privy, to the prior proceeding; 3) there was a final judgment on the merits; and 4) the party against whom estoppel is asserted had a full and fair opportunity to litigate the issue in the prior proceeding.  Id..

18. The ALJ finds that the elements of collateral estoppel have been met here.  The issues present in this Docket are identical to those actually litigated in Docket No. 12F‑067TO because the exact same complaint initiated both cases.  The ALJ finds that Mr. Heiden is in privity
 with his wife, the Complainant in the prior proceeding.  Decision No. R12-0321 is a final judgment on the merits and Ms. Heiden had a full and fair opportunity to litigate the issues framed by the Complaint in Docket No. 12F-067TO.

19. The ALJ also finds that the conclusions above are not susceptible to contradiction.  Therefore, the ALJ will waive the response time normally permitted under Commission Rule 1400.

20. For the reasons set forth in the previous paragraphs, the ALJ finds and concludes that the issues presented by the Complaint in this Docket are precluded from being relitigated.  Accordingly, the Motion to Dismiss the Complaint filed by Respondent on May 9, 2012, will be granted and the Docket will be closed.

21. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
IV. ORDER  
A. The Commission Orders That:   

1. The caption in this matter is amended to reflect that Joseph Heiden is the Complainant.

2. Response time to the Motion to Dismiss the Complaint filed by Respondent Colorado Frame & Suspension, Inc. (Respondent) is waived.

3. The Motion to Dismiss the Complaint filed by Respondent is granted.

4. The Complaint is dismissed.

5. Docket No. 12F-465TO is now closed.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

7. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________

Administrative Law Judge



�  The Complaint form only lists Ms. Amy Heiden (Ms. Heiden) as “the Complainant.”  However, Mr. Heiden is identified in the Commission’s E-Filings System as the person who made the filing.  By operation of Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-1211(c) the information entered in the �E-Filings System prevails in the case of an inconsistency with the content of the document.  On this basis, Mr. Heiden will be deemed the Complainant here.


�  Decision No. C08-0955 (issued September 11, 2008) in Docket No. 04A-214E.


�  Privity signifies that a relationship between two or more persons is such that a judgment involving one of them may justly be conclusive upon the other, although the other was not a party to the action.  The Colorado Supreme Court has noted that a substantial identity of interests and a working or functional relationship are prerequisites of privity.  Cruz v. Benine, 984 P.2d 1173, 1176 (Colo. 1999) (en banc).
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